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and

The Attorney General of Canada,

the Attorney General of Nova Scotia and

the Attorney General for Saskatchewan Interve
ners

indexed as. mckinney v. university of guelph

File No.: 20747.

1989: May 16, 17; 1990: December 6.

Present: Dickson C.J."” and Wilson, LaForest, L'Heureux-Dubé, Sopinka, Gonthier and Cory
JJ.

on appeal from the court of appeal for ontario

Constitutional law -- Charter of Rights -- Applicability of Charter -- Government -- Whether or
not university "government” so as to attract Charter review of policies -- If so, whether or not

mandatory retirement policy "law" -- Canadian Charter of Rights and Freedoms, ss. 15, 32.

Constitutional law -- Charter of Rights -- Equality rights -- Equality before the law -- Age
discrimination -- Mandatory retirement at age 65 -- Whether or not mandatory retirement policy
"law" -- If so, whether or not s. 15(1) of the Charter infringed -- Canadian Charter of Rights and
Freedoms, ss. 15, 32.

Chief Justice at the time of hearing.
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Consitutional law -- Civil rights-- Age discrimination -- Protection against age discrimination
in employment not extending to those over 65 -- Whether provisioninfringing s. 15 of the Charter
-- If s0, whether justified under s. 1 -- Canadian Charter of Rights and Freedoms, ss. 1, 15 --
Human Rights Code, 1981, SO. 1981, c. 53, s. 9(a).

The appellants, eight professors and a librarian at the respondent universities, applied for
declarations that the universities policies of the mandatory retirement at age 65 violate s. 15
of the Canadian Charter of Rights and Freedoms and that s. 9(a) of the Human Rights Code,
1981, by not treating persons who attain the age of 65 equally with others, also violatess. 15.
They also requested an interlocutory and permanent injunction and sought reinstatement and
damages. The mandatory retirement policies had been established through various
combinations of resolutions of the board, by-laws, pension plan provisions and collective

agreements, depending on the university.

Several of the appellantsfiled complaintswith the Ontario Human Rights Commission but
the Commission refused to deal with the complaints becauseitsjurisdiction was confined with
respect to employment to persons between eighteen and sixty-five. It advised the appellants
that it would review its position when their application concerning the constitutional validity

of s. 9(a) was decided.

The High Court dismissed appellants’ application and a majority of the Court of Appeal
upheldthat decision. Fiveconstitutional questionswere stated for consideration by thisCourt:
(1) whether s. 9(a) of the Human Rights Code, 1981 violated the rights guaranteed by s. 15(1)
of the Charter; (2) if so, whether it wasjustified by s. 1 of the Charter; (3) whether the Charter
appliestothemandatory retirement provisionsof therespondent universities; (4) if applicable,

whether their respective mandatory retirement provisionsinfringe s. 15(1); and finaly, (5) if
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s. 15(1) isinfringed, whether therespective mandatory retirement provisionsaredemonstrably

justified by s. 1.

The Attorneys General of Canada, Nova Scotia and Saskatchewan intervened.

Held (Wilson and L'Heureux-Dubé JJ. dissenting): The appeal should be dismissed.

Per Dickson C.J. and La Forest and Gonthier JJ.: The wording of s. 32(1) of the Charter
indicates that the Charter is confined to government action. It isessentially an instrument for
checking the powersof government over theindividual. Theexclusionof privateactivity from
Charter protection was deliberate. To open up all private and public action to judicial review
could strangle the operation of society and impose an impossible burden on the courts. Only
government need be constitutionally shackled to preservetherightsof theindividual. Private
activity, while it might offend individual rights, can either be regulated by government or
made subject to human rights commissions and other bodies created to protect these rights.
This Court, in limiting the Charter's application to Parliament and the legislatures and the
executive and administrative branches of government in RWDSU v. Dolphin Delivery Ltd.,
[1986] 2 S.C.R. 573, relied not only on the general meaning of government but al so ontheway

in which the words were used in the Constitution Act, 1867.

The fact that an entity is a creature of statute and has been given the legal attributes of a
natural person isnot sufficient to makeits actions subject to the Charter. The Charter was not
intended to cover activities by non-governmental entities created by government for legally

facilitating private individuals to do things of their own choosing.
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While universities are statutory bodies performing a public service and may be subjected
tothejudicial review of certain decisions, thisdoesnot initself makethem part of government
withinthe meaning of s. 32. The basisof the exercise of supervisory jurisdiction by the courts

isnot that the universities are government, but that they are public decision makers.

The fact that a university performs a public service does not make it part of government.
A public purpose test is simply inadequate. It is fraught with difficulty and uncertainty and
isnot mandated by s. 32. Although the Charter isnot limited to entitiesdischarging inherently
governmental functions, morewoul d haveto be shown to makethem subject to Charter review
than that they engaged in activities or the provision of services that are subject to the

legidlative jurisdiction of either the federal or provincial governments.

The universities are legally autonomous. They are not organs of government even though
their scope of action is limited either by regulation or because of their dependence on
government funds. Each has its own governing body, manages its own affairs, alocates its
funds and pursuesits own goalswithin the legislated limitations of itsincorporation. Eachis
its own master with respect to the employment of professors. The government has no legal
power to control them. Their legal autonomy is fully buttressed by their traditional position
insociety. Any attempt by government to influence university decisions, especially decisions
regarding appoi ntment, tenure and dismissal of academic staff, would be strenuously resisted

by the universities on the basis that this could lead to breaches of academic freedom.

The actions of universities do not fall within the ambit of the Charter because they do not
form part of the government apparatus. The universities were not implementing government

policy in establishing mandatory retirement. 1f, however, universities formed part of the
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"government” apparatus within the meaning of s. 32(1) of the Charter, their policies on

mandatory retirement would violate s. 15 of the Charter.

For section 15 of the Charter to come into operation, the alleged inequality must be one
made by "law". Had the universities formed part of the fabric of government, their policies
on mandatory retirement would have amounted to a law for the purposes of s. 15 of the
Charter. Indeed, in most of the universities, these policies were adopted by the universities
inaformal manner. The fact that they were accepted by the employees should not alter their
characterization as law, although this would be afactor to be considered in deciding whether
under the circumstances the infringement constituted a reasonable limit under s. 1 of the

Charter.

Acceptance of a contractual obligation might well, in some circumstances, constitute a
waiver of a Charter right especially in a case like mandatory retirement, which not only
imposes burdens but also confers benefits on employees. On the whole, though, such an
arrangement would usually require justification as a reasonable limit under s. 1 especially
where a collective agreement may not really find favour with individual employees subject to

discrimination.

On the assumption that these policies are law, they are discriminatory within the meaning
of s. 15(1) of the Charter, given Andrews v. Law Society of British Columbia, [1989] 1
S.C.R. 143, since the distinction is based on the enumerated personal characteristic of age.
The Charter protects not only from direct or intentional discrimination but also from adverse

impact discrimination. The similarly situated test has not survived Andrews.
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Thedistinction madein theuniversities policies, though based upon an enumerated ground
to the disadvantage of individuals aged 65 and over, constitutes a reasonable limit under s. 1

of the Charter to the right to equality accorded under s. 15.

The combined objectivesof theimpugned provisionsmeet the" objectivestest”. Excellence
in higher education isan admirable aim and should befostered. The preservation of academic

freedom too is an objective of pressing and substantial importance.

Mandatory retirement is rationally connected to the objectives sought. Itisintimately tied
to the tenure system which undergirds the specific and necessary ambience of university life
and ensures continuing faculty renewal, a necessary process in enabling universities to be
centres of excellence on the cutting edge of new discoveriesandideas. It ensuresacontinuing,

and necessary, infusion of new people. In aclosed system with limited resources, this can

only be achieved by departures of other people. Mandatory retirement achieves thisin an

orderly way that permits long-term planning both by the university and the individual.

In ng whether there has been minima impairment of a consitutional right,
consideration must be given not only to the reconciliation of claims of competing individuals
or groups but also to the proper distribution of scarce resources -- here access to the valuable

research and other facilities of universities. The universities had a reasonable basis for

concluding that mandatory retirement impaired the relevant right as little as possible given
their pressing and substantial objectives. Against the detriment to those affected must be
weighed the benefit of the universities policiesto society. Academic freedom and excellence
is necessary to our continuance as a lively democracy. Staff renewal isvital to that end. It
ensuresinfusion of new people and new ideas, abetter mix of young and old that isadesirable

feature of ateaching staff, and better accessto the universities outstanding research facilities
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which are essentia to push forward the frontiers of knowledge. As well, while mandatory
retirement has serious detrimental effects on the group affected, it has many compensatory
features for them, notably an enriched working life comprising alarge measure of academic
freedom with a minimum of supervision and demeaning performancetests. These are part of
the "bargain” involved in taking a tenured position, a bargain long sought by faculty

associations and other groups in society.

The effects of the universities' policies of mandatory retirement are not so severe as to
outweigh the government's pressing and substantial objectives. The same factors had to be

balanced in dealing with del eterious effects.

Following along history, mandatory retirement at age 65 became the norm and is now part
of the very fabric of the organization of the labour market in this country. It has profound
implications for the structuring of pension plans, for fairness and security of tenure in the
workplace, and for work opportunities for others. Thiswas the situation when s. 9(a) of the
Human Rights Code, 1981 was enacted and when the Charter was proclaimed. There are

factors that must be considered in a Charter evaluation.

The section 1 analysis of s. 9(a) of the Human Rights Code, 1981 cannot be restricted to the
university context aswas donein the court below. The appellantsin this case were denied the
protection of the Code, not because they were university professors but because they were 65
yearsof ageor over. Torestrict itsapplication to the university context would beinconsistent

with the first component of the proportionality test enunciated in R. v. Oakes.

The objective of ss. 9(a) and 4 of the Human Rights Code, 1981 is to extend protection

against discrimination to personsin aspecified agerange, originally those between 45 and 65.
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Those over 65 benefited from numerous other social programmes. In enacting the provision,
the Legidlature balanced its concern for not according protection beyond 65 against the fear
that such achange might result in delayed retirement and delayed benefits for older workers,
as well as for the labour market and pension ramifications. Assuming the test of
proportionality can be met, these warranted overriding the constitutional right of the equal
protection of the law. The Legidlature also considered the effect on young workers, but the

evidence on thisis conjectural, and should be accorded little weight.

Thelegidationisrationally connected to its objectives asisevident from the considerations
concerning whether it impairs the right to equality "as little as possible." But consideration
of the propriety of thelegislature's cautious conduct involvesrecognition of thefact that it was
motivated by concern for the orderly transition of values. The United Nations Resolution
aimed at discouraging age discrimination justifies its recommendation by limiting it to

"wherever and whenever the overall situation allows".

Mandatory retirement impairs the right to equality without discrimination on the basis of
age as little as possible. The historical origins of mandatory retirement at age 65 and its
evolution asone of theimportant structural el ementsin the organization of theworkplace was
very relevant to making this assessment. The repercussions of abolishing mandatory
retirement would be felt in all dimensions of the personnel function with which it is closely
entwined: hiring, training, dismissals, monitoring and evaluation, and compensation. The
Legislature was faced with competing socio-economic theories and was entitled to choose
between them and to proceed cautiously in effecting change. On issues of this kind, where
thereiscompeting social science evidence, the Court should consider whether the government
had a reasonable basis for concluding that the legislation impaired the relevant right as little

as possible given the government's pressing and substantial objectives.
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The concern about mandatory retirement is not about mere administrative conveniencein
dealing with asmall percentage of the population. Rather, it iswith theimpact that removing
a rule, which generally benefits workers, would have on the compelling objectives the
L egislature has sought to achieve. Mandatory retirement is not government policy in respect
of which the Charter may be directly invoked. It isan arrangement negotiated in the private
sector, and it can only be brought into the ambit of the Charter tangentially because the
L egislature hasattempted to protect, not attack, aCharter value. Theprovisionin question had

no discriminatory purpose.

Thelegidation simply reflects apermissive policy which allows those in different parts of
the private sector to determine their work conditions for themselves, either personally or
through their representative organizations. Mandatory retirement was not government policy
and it was not aconditionimposed on employees. It wasfavoured both by the universitiesand

labour organizations.

For the same considerations aswere di scussed with theissue of minimumimpairment, there
wasaproportionality between the effectsof s. 9(a) of the Code on the guaranteed right and the
objectives of the provision. The Legislature sought to provide protection for a group which
it perceived to be most in need and did not include others for rational and serious
considerations that, it had reasonable grounds to believe, would seriously affect the rights of
others. A Legidlature should not be obliged to deal with all aspects of aproblem at once. It
should be permitted to take incremental measures to balance possible inequalities under the
law against other inequalities resulting from the adoption of a course of action and to take
account of the difficulties, whether social, economic or budgetary, that would arise if it

attempted to deal globally with them.
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The cut-off point was within a reasonable range according to the evidence and was
appropriately defined in terms of age, notwithstanding the fact that age was a prohibited
ground of discrimination. The precise point was not an issuefor the Court. The Charter itself
by its authorization of affirmative action under s. 15(2) recognized that |egitimate measures
for dealing with inequality might themselves create inequalities. Section 1 therefore should
alow for partial solutions to discrimination where there are reasonable grounds for limiting

ameasure.

A measure of deferencefor legidative choiceisinvited by the fact that the Charter |eft the
task of regulating and advancing the cause of human rights in the private sector to the
legidative branch. Generally, the courts should not lightly use the Charter to second-guess
legidative judgment asto just how quickly it should proceed in moving forward towards the
ideal of equality. The courtsshould adopt astancethat encourages|egidative advancesinthe
protection of human rights. Some of the steps adopted may well fall short of perfection but
the recognition of human rights emerges slowly out of the human condition, and short or

incremental steps may at times be a harbinger of a developing right.

Per Sopinka J.: The reasons of La Forest J. for concluding that a university is not a
government entity for the purpose of attracting the provisionsof the Canadian Charter of Rights
and Freedomswere agreed with. The corefunctionsof auniversity are non-governmental and
therefore not directly subject to the Charter. Thisappliesafortiori tothe university'srelations
with its staff which in the case of those in these appeals are on a consensual basis. Some

university activities, however, may be governmental in nature.

The determination as to whether the policies and practices of the universities relating to

mandatory retirement are law cannot be made on the assumption that the universities are
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governmental bodies. In attempting to classify the conduct of an entity in agiven caseit is
important to know, first, that it is a governmental body and, second, that it is acting in that
capacity in respect of the conduct sought to be subjected to Charter scrutiny. Therole of the
Charter isto protect theindividual against the coercive power of the state. This suggests that
there must be an element of coercion involved before the emanations of an institution can be
classified aslaw. Inorder to makethedetermination inthiscasethat the policiesand practices
relating to mandatory retirement are law, highly relevant factors would have to be assumed
as being present. Such a determination would have awholly artificial foundation and would
simply distort thelaw. Theconclusionthat mandatory retirement isjustified under s. Lismore
inaccord with thedemocratic principleswhichthe Charter isintended to uphold. Thecontrary
position would impose on the whole country a regime not forged through the democratic

process but by the heavy hand of the law.

Per Cory J.. Thetests put forward by Wilson J. for determining whether entities not self-
evidently part of the legidative, executive or administrative branches of government are
nonetheless a part of government to which the Charter applieswere agreed with. So too were
her findings that universities form part of "government” for purposes of s. 32 of the Charter,
that their mandatory retirement policies were subject to s. 15 scrutiny, and that they
contravened s. 15 because of discrimination on the basis of age. These policies, however,
survive Charter scrutiny under s. 1. Although s. 9(a) of the Human Rights Code, 1981
contravenes s. 15(1) of the Charter by discriminating on the basis of age, it is a reasonable

limit prescribed by law under s. 1.

Per Wilson J. (dissenting): Under s. 32 the Charter applies to legislation broadly defined
and to acts of the executive or administrative branch of government. It does not apply to

privatelitigation divorced from any connection to government. Thegovernment/privateaction
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distinction may be difficult to makein some circumstances but the text of the Charter must be
respected. The Charter was not intended as an aternate route to human rights legislation for

the resolution of allegations of private discrimination.

The concept of government purely restrictive of the peopl€'sfreedomisnot validin Canada.
Government has also played abeneficent role. Freedom is not co-extensive with the absence
of government; rather freedom has often required the intervention and protection of

government against private action.

A concept of minimal state intervention should not be relied on to justify a restrictive
interpretation of "government"” or "government action". Government today must assume many
different roles vis-a-vis its citizens and some of these cannot be best effected directly by the
apparatus of government itself. Form therefore should not be placed ahead of substance: the
Charter should not be circumvented by the simple expedient of creating a separate entity and
having it perform therole. The nature of the relationship between that entity and government
must be examined in order to decide whether when it acts it truly is "government" which is

acting.

Thefollowing questions should be asked about entitiesthat are not self-evidently part of the
legidlative, executive or administrative branches of government in order to determineif they
are subject to the Charter: (1) does the legidative, executive or administrative branch of
government exercise general control over the entity in question; (2) does the entity perform
atraditional government function or afunction which in more modern timesisrecognized as
a responsibility of the state; (3) is the entity one that acts pursuant to statutory authority
specifically granted to it to enableit to further an objective that government seeks to promote

in the broader public interest?
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Each test identifies aspects of government in its contemporary context. An affirmative
answer to one or more of these questions would be a strong indicator, but no more, that the
entity forms part of government. The parties can explain why the body in questionis not part
of government, or in the case of a negative answer, why some other feature of the entity not

touched upon by the questions listed makes it part of government.

Giventhevarious connections between the province and the universities, the state exercises
a substantial measure of control over universitiesin Canada. This control is exercised: (1)
through heavy provincial funding; (2) through the statutory basis of their governing structure;
(3) through some of their decision-making processes being subject to judicial review; and, (4)

through some of their policies and programs requiring government approval.

The government had no direct involvement in the policy of mandatory retirement instituted
by the universities. A specific connection between the impugned act and government,
however, is not required. The universities' internal policies and practices should have to
conform to the dictates of the Constitution. The principle of academic freedom, which is
narrow in focus and protects only against the censorship of ideas, is not incompatible with

administrative control being exercised by government in other areas.

Education at every level has been a traditional function of government in Canada as
evidenced from the legislation dealing with it both before and after Confederation. The
universities perform an important public function which government has decided to have
performed and, indeed, regards it as its responsibility to have performed. The universities
therefore form part of government for the purposes of s. 32 of the Charter and their policies

of mandatory retirement are subject to scrutiny under s. 15 of the Charter.
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Section 15 is declaratory of the rights of al to equality under the justice system. If an
individual's guarantee of equality is not respected by those to whom the Charter applies, the

courts must redress that inequality.

The term "law" in s. 15 should be given a liberal interpretation encompassing both
legidlative activity and policies and practices even if adopted consensually. The guarantee of
equality appliesirrespective of the particular form the discrimination takes. Discrimination,
unwittingly or not, is often perpetuated through informal practices. Section 15 therefore does
not require a search for adiscriminatory "law" in the narrow context but merely a search for

discrimination which must be redressed by the law.

It was not strictly necessary for the Court to come to a definitive conclusion on this aspect
of s. 15 in this case. Under the more liberal approach, the policies instituting mandatory
retirement constitute "law" within the meaning of s. 15. But even given the most restrictive
interpretation of "law", the discrimination took place under the universities enabling statutes

and, accordingly, the denia of equality was effected in one of the prohibited ways.

All the methods used by the universities to institute mandatory retirement constituted
"binding rules’ in the broad sense. 1t made no difference that some of the rules came about
asaresult of collective agreement negotiations. It was, in effect, the "law of the workplace".
Mandatory retirement distinguished between different individuals or different classes of

individuals in purpose or effect and this distinction gave rise to discrimination.

The purpose of the equality guaranteeisto promote human dignity. Thisguaranteefocuses

on stereotype and prejudice asthe principal vehicles of discrimination and is meant to protect
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against them. Thesimilarly situated test hasno placein equality jurisprudence because of the

centrality of the concept of "prejudice”.

The grounds enumerated in s. 15 represent some blatant examples of discrimination which
society has at last cometo recognize as such. Their common characteristicis political, social

and legal disadvantage and vulnerability.

The mere fact that the distinction at issue was drawn on the basis of age did not
automatically lead to somekind of irrebuttable presumption of prejudice. Rather it compelled
anumber of questions. Wasthere prejudice? Did the mandatory retirement policy reflect the
stereotype of old age? Was an element of human dignity at issue? Were academics being
required to retire at age 65 on the unarticulated premise that with age comes increasing
incompetence and decreasing intellectual capacity? Theanswer wasclearly yesand s. 15was

therefore infringed.

The universities derived their authority over employment relations with their faculty and
staff through their enabling statutes which in and of themselves do not infringe the Charter.
The action taken pursuant to them, however, lead to the violation. It was not necessary to
determine specifically whether the actual policiescompelling retirement at age 65 were"law"
within the meaning of s. 1. The measures instituting mandatory retirement, if not reasonable
and demonstrably justified, would fall outside the authority of the universities and be struck

down.

The mandatory retirement policies cannot meet the minimal impairment test. Thetest is

only met where alternative means of dealing with the stated objective of government are not

1990 CanLll 60 (SCC)



-19-

clearly better than the one which has been adopted by government. There are better meansin
this case.

In aperiod of economic restraint competition over scarce resources will almost always be
afactor inthe government distribution of benefits. Moreover, recognition of the constitutional
rights and freedoms of some will in such circumstances almost inevitably carry a price which
must be borne by others. To treat such price as ajustification for denying the constitutional
rights of the appellants would completely vitiate the purpose of entrenching rights and
freedoms. There may be circumstances, however, in which other factors militate against
interference by the courts where the legislature has attempted afair distribution of resources.
Even if fiscal restraint simpliciter were a sufficient reason to take amore relaxed approach to
the minimal impairment requirement, the facts here do not support the application of this

standard of review.

The Oakes standard presumptively appliesand only in exceptional circumstancesshouldthe
full rigors of Oakes be ameliorated. The respondent universities did not meet the onus of
showing that the application of a more relaxed test under s. 1 was appropriate. And even if
that test were appropriate, that standard was not met. Clearly better alternatives exist given

the documented success of alternative techniques.

Y oung academics are not the kind of "vulnerable" group contemplated in those cases
applying arelaxed standard of minimal impairment. Their exclusion flows solely from the
government's policy of fiscal restraint and not from their condition of being young or from the

nature of their relationship with the universities.
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It isdoubtful whether citizens should be ableto contract out of equality rightshaving regard
to the nature of the grounds on which discrimination is prohibited in s. 15 and the fact that the

equality rightslieat the very heart of the Charter. Itisnot necessary to decidethisinthiscase.

Section 24(1) of the Charter confersabroad discretion upon the Court to award appropriate
and just relief, including the relief of the type sought by appellants. Ordinary principles of
contract should not necessarily dictate which remedies are appropriate and just within the
meaning of s. 24(1). The courts should strive to preserve agreements while ridding them of

their unconstitutional e ements.

Reinstaterent was an appropriate and just remedy for righting the wrong caused to the
appellants, especialy given the paucity of academic positions available and difficulties in
relocating. Anaward of compensatory damageswasal so just and appropriate becausetheloss
of income and benefits sustained by the appellants arose because of the breach of their s. 15
rights. Compensation for losses which flow as a direct result of the infringement of
congtitutional rightsshould generally be awarded unlesscompelling reasonsdictate otherwise.
Impecuniosity and good faith are not a proper basis on which to deny an award of

compensatory damages.

An interlocutory and a permanent injunction should not be awarded. Appellants were
"made whole" by virtue of their having been awarded the declaration, the order for

reinstatement and the order for damages.

Section 15 of the Charter isinfringed by s. 9(a) of the Human Rights Code, 1981 which strips
all protection against employment discrimination based upon age from those over the age of

65. Once government decides to provide protection it must do so in a non-discriminatory
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manner and thisthe provincefailed to do. Indeed, inthefield of human rightslegislation, the
standard of Charter scrutiny should be morerigorous, not less, than that applied to other types
of legidation. By denying protection to these workers the Code has the effect of reinforcing
the stereotypethat older employeesare no longer useful members of thelabour forceand their

services may therefore be freely and arbitrarily dispensed with.

Section 9(a) must be struck down in its entirety. This section did not confine itself to the
legidlature's stated objective enabling mandatory retirement but extended to permit all forms
of age discrimination in the employment context for those over the age of 65. The rational
connection branch of the Oakes test was accordingly not met. The Court, in choosing the
appropriate disposition of the constitutional challenge, must be guided by the extent to which

the provision isinconsistent with the Charter.

Section 9(a) would not, in any event, pass the minimal impairment test which isthe second
branch of the Oakes proportionality test. When the mgjority of individuals affected by apiece
of legidationwill suffer disproportionately greater hardship by theinfringement of their rights,
the impugned legislation does not impair the rights of those affected by it as little as
reasonably possible. Even if it is acceptable for citizens to bargain away their fundamental
human rightsin exchange for economic gain, the majority of working peoplein the province

do not have access to such arrangements.

Per L'Heureux-Dubé J. (dissenting): Universities may not have all of the necessary
governmental touchstones to be considered public bodies and yet neither are they wholly
private in nature. Their internal decisions are subject to judicial review and their creation,
funding and conduct are governed by statute. Some public functions performed by

universities, therefore, may attract Charter review.
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Thefact that universitiesare substantially publicly funded cannot be easily discounted. But
thelevel of government funding does not establish government control over the employment
contracts at issue so as to attract Charter review. Mandatory retirement was not adopted
because of legidlative or executive mandate. Furthermore, the universities private contracts

of employment, not their delegated public functions, were alleged to conflict with the Charter.

Wilson J.'s broad test for determining the scope of government and government action for
the purposes of s. 32(1) of the Charter was agreed with. The universities, however, do not
gualify even under that test for essentially the reasons outlined by La Forest J. An historical
analysisyieldsthe sameresult asthe functional approach: Canadian universitieshaveaways
fiercely defended their independence. Theword"government”, asgenerally understood, never
contemplated universitiesasthey were and are constituted. Therefore, questionsfour and five

did not need to be answered.

Section 9(a) of the Human Rights Code, 1981 constitutes unreasonable and unfair
discrimination on the basis of age against persons over 65 contrary to s. 15(1) of the Charter.
It constitutesan arbitrary and artificial obstaclewhich prevents personsaged 65 and over from

complaining about employment discrimination.

The breach of s. 15(1) cannot be justified under s. 1. Thereisno convincing evidence that
mandatory retirement is the quid pro quo of the tenure system. The value of tenure is
threatened by incompetence, not by the aging process. The presumption of academic
incapacity at age 65 isnot well founded. The discrepancies between physical and intellectual
abilities amongst different age groups may be more than compensated for by increased
experience, wisdom and skills acquired over time. There is therefore no pressing and

substantial objective addressed by the mandatory retirement policy.
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Even assuming alegitimate obj ective exists, themeansused aretoo intrusive. Personsover
65 are excluded from the protection of the Code solely because of age and, regardless of
circumstances, are denied accessto protective and remedial human rightslegislation covering
employment. Since retirement was set at 65, advances in medical science and living
conditions have significantly extended life expectancy and improved the quality of life. An
"elite" group of people can afford toretire, but the adverse effects of mandatory retirement are
most painfully felt by the poor. Women are particularly affected asthey arelesslikely to have
adequate pensions. Thereisno reasonable justification for a scheme which sets 65 as an age

for compulsory retirement.

Section 9(a) of the Codeis severable and accordingly should be struck out initsentirety as

unconstitutional.
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//La Forest J.//

The judgment of Dickson C.J. and La Forest and Gonthier JJ. was delivered by

LA FOREST J. -- Thisappeal is concerned with the application of s. 15(1) of the Canadian

Charter of Rights and Freedoms to mandatory retirement in universities. It raisesanumber of

broad issues, namely,

(@

(b)

(©

(d)

whether s. 15 of the Charter applies to universities;

assuming it does, whether the universities policies of mandatory retirement

at age 65 violate s. 15(1) of the Charter;

whether the limitation of the prohibition against discrimination in
employment on grounds of age in s. 9(a) of the Human Rights Code, 1981,
S.0. 1981, c. 53, to persons between the ages of 18 and 65 violates s. 15(1)

of the Charter; and

whether, if such violation exists, it isjustifiable under s. 1 of the Charter.
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The appeal wasargued at the sametimeasHarrison v. University of British Columbia, [1990]
3 SC.R. 4507; Soffman v. Vancouver General Hospital, [1990] 3 S.C.R. 483, and
Douglas/Kwantlen Faculty Assnv. DouglasCollege, [1990] 3S.C.R. 570, all of which areissued
concurrently. Thefirst of these also dealswith retirement from universities, while the second
is concerned with retirement from association with a research hospital and the third from
employment in acommunity college. The casesraise many of the sameissues, most of which

will be discussed in the present appeal.

Background

Facts

The appellants, eight professors and a librarian at the respondent universities, applied for
declarations that the policies of the universities, which require the appellants to retire at age
65, violates. 15 of the Charter, and that s. 9(a) of the Human Rights Code, 1981, by not treating
persons who attain the age of 65 equally with others, also violates s. 15. The appellants also
ask for certain consequentia relief. The appellants competence has never been seriously
guestioned; they are highly qualified academics. The sole ground for their retirement is that

they have reached the mandatory age of 65.

The respondent universities have established mandatory retirement policies in somewhat
different ways. At the University of Toronto, it has been effected by aformal resolution of
the Board, and the university's pension plan provides for retirement at age 65 and is funded

on that basis; as well, the collective agreement between the university and the faculty

" See Erratum, [1991] 1 S.C.R. iv
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association refers to retirement at age 65 as basic policy and stipulates that there will be no
change in this policy during the term of the agreement. At York University, both the
university planand the collective agreement with thefaculty association providefor retirement
at age 65. At the University of Guelph, mandatory retirement is based on policy and practice
and apension planthat providesfor retirement at age65. At Laurentian University, retirement
policy is established by the general by-laws, the collective agreement between the university

and the faculty, and the retirement plan for the staff.

There can be little question that, while the impact will vary from individual to individual,
mandatory retirement results in serious detriment to the appellants' working lives, including
loss of protection for job security and conditions, economic loss, loss of a working
environment and facilitiesnecessary to support their work, diminished opportunitiesfor grants,
and generally seriously diminished participation in activities both within and outside the

university.

Several of the appellantsfiled complaints with the Ontario Human Rights Commission, but
the Commission refused to deal with the complaints becauseitsjurisdiction was confined with
respect to employment to persons between eighteen and sixty-five. The applicable provisions

of the Human Rights Code, 1981 read:

4.-- (1) Every person has a right to equa treatment with respect to
employment without discrimination because of . . . age.....

0.
(@) "age' means an age that is eighteen years or more, except in
subsection 4 (1) where "age" means an age that is eighteen years
or more and less than sixty-five years;

23. Theright under section 4 to equal treatment with respect to employment
isnot infringed where,
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(b) thediscrimination in employment isfor reasons of age. . . if the
age ... of the applicant is a reasonable and bona fide qualification
because of the nature of the employment;

On further communi cation with the Commission, the appellants were advised that when their
application concerning the constitutional validity of s. 9(a) was decided, the Commission
would review its position, noting that it had recommended the abolition of mandatory

retirement.

Judicial History

Gray J. of the Ontario High Court (1986), 57 O.R. (2d) 1, dismissed the appellants
application. The Charter, he held, did not apply to the mandatory retirement policies of the
universities. Therewas no statutory provision directing or authorizing mandatory retirement.
Though universitiesserved public purposes, they wereessentially privateinstitutions. Thefact
that they wereincorporated and heavily funded by government wasinsufficient to make them
fall within the rubric of "government™ to which the application of the Charter islimited by s.
32(1)(b). They were essentially autonomous bodies which ran their own affairs. As he put
it, at pp. 21-22, "the "governmental function", "governmental control”, "State action™ or
"nexus" which links the essentially private universities with the province is insufficient to
invoke s. 32(1)(b) of the Charter”. In the present context, he saw mandatory retirement as a

"creature of contract, negotiated in good faith for the parties own economic and other

benefits' (p. 17).

Gray J., however, did conclude that, in denying persons sixty-five years of age or older the

right to complain that their rights to equal treatment with respect to employment had been
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infringed, s. 9(a) of the Human Rights Code, 1981 offended s. 15(1) of the Charter. In the
context of the contractual relationships, however, he saw s. 9(a) as constituting a reasonable
limit that is demonstrably justified in afree and democratic society in accordance with s. 1 of
the Charter. Henoted, at p. 32, that " Ramificationsrel ating to theintegrity of pension systems
and the prospects for younger members of the labour force were the predominant concerns'
of thelegidaturein limiting protection against age-based employment discrimination. These
objectives and concernswere, in hisopinion, "of sufficient importance to warrant overriding

aconstitutionally protected right".

On an appeal to the Ontario Court of Appeal (1987), 63 O.R. (2d) 1, the mgjority (Howland
C.J.O. and Houlden, Thorson and Finlayson JJ.A.) found nothing in the enabling legidation
creating the respondent universities that conflicts with the Charter. Thereis, they observed
at p. 16, "no statutory restriction on the term of employment of faculty or staff”. In their
opinion, the Charter has no direct application to the universities or to their contracts of

employment with the appellants.

So far as s. 9(a) of the Human Rights Code, 1981 was concerned, the majority agreed with
the conclusion of Gray J. that the section discriminates against staff over the age of 65 and
denies them the equal treatment to which they are entitled under s. 15(1) of the Charter. The
majority also agreed, at p. 41, that Gray J. was correct in finding that s. 9(a) of the Code was
inconsi stent with the Charter "without requiring the appellantsto provethat thediscrimination

it created was "unreasonable"".

Gray J., however, had applied a lesser standard of scrutiny to legislation involving age-
based discrimination than to other types of discrimination. The majority disagreed with this

approach. Thefact that thejustification of discriminatory legislation will be moredifficultin
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some cases than in others did not, in their view, mean that different standards of proof apply
to different categories of cases. The onus of establishing s. 1 limitations on s. 15 rights

"requires careful factual analysisin every case" (p. 47).

In the opinion of the majority, the Court of Appeal was in aposition only to deal with the
effect of the Charter on the provisions of s. 9(a) asthey apply to mandatory retirement of the
teaching staff and librarians of the universities. They, therefore, considered only evidence
pertinent to the universitiesand found that, in the university context, the objectives of making
it possible for parties to negotiate a mandatory retirement date in keeping with the tenure
system, of preserving existing pension plans, and of facilitating faculty renewal, were pressing

and substantial and, therefore, warrant overriding a constitutionally protected right.

The majority was further of the view that there exists a clear rational connection between
the measures adopted by s. 9(a) and the objectives of that section in the university context.
They concluded, as well, that the provisions of the impugned section impair "as little as
possible" the right to freedom from discrimination on the basis of agein so far asthey apply
to the mandatory retirement policies of the universities. Nor were they persuaded that the

measures imposed by the policies are out of proportion with the objectives of s. 9(a).

Blair J.A., dissenting, disagreed with the view that the compulsory retirement of tenured
university professors and staff is justifiable under s. 1 of the Charter. In his opinion, the
function of the court was to review the Code in order to determine whether it complies with
the Charter. Itwasnot opentoit (at p. 67) "to read qualificationsor exceptionsinto the statute
which might under s. 1 justify a Charter infringement”. It was not free to restrict its
examination of the provision to the university context alone. To do so would have the effect

of amending the Code, something only thelegislatureisentitledto do. Furthermore (at p. 74),
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s. 9(a), "being facialy invalid, is not a provision that can be saved by alowing a
"constitutional exemption” to its operation where appropriate facts exist". In hisview, at p.
76, s. 9(a) "fals clearly within the category of legidlative provisions which are inconsistent

with the Charter" and is incapable of being applied to the appellants.

Although Blair J.A. agreed that s. 9(a) met the first two requirements of the test set out in
R. v. Oakes, [1986] 1 S.C.R. 103, hefound, at p. 77, that it did not satisfy the third requirement
that the measure adopted " should impair “aslittle as possibl€' theright or freedomin question”.
That section, rather than merely restricting the right under s. 15(1), eliminates it, since the

Code provides no protection against age discrimination in employment after the age of 65.

Blair J.A. further remarked that, while his conclusion would be limited to adeclaration that
the appellants are not subject to compulsory retirement, it would have "wider ramifications'
for thereason that it isbased upon two findings applicableto all employeesin Ontario. Those
findings are that the impugned section is inconsistent with the Charter and that there are no
standards within the Code upon which a justification of the denial under s. 1 of the Charter

could be based.

L eave to appeal to this Court was granted and the following constitutional questions were

stated:

1. Does s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
violate the rights guaranteed by s. 15(1) of the Canadian Charter of Rights
and Freedoms?

2. Is s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,

demonstrably justified by s. 1 of the Canadian Charter of Rights and
Freedoms as a reasonable limit on the rights guaranteed by s. 15(1) of the
Charter?
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3. Does the Canadian Charter of Rights and Freedoms apply to the mandatory
retirement provisions of the respondent universities?

4, If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, dothemandatory retirement provisionsenacted by each of them
infringe s. 15(1) of the Charter?

5. If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, are the mandatory retirement provisions enacted by each of

them demonstrably justified by s. 1 of the Charter as a reasonable limit on
the rights guaranteed by s. 15(1) of the Charter?

The Attorneys General of Canada, Nova Scotia and Saskatchewan intervened.

Asthe constitutional questions indicate, the issues may be divided into two broad groups.
Thefirst concernsthe possible effect of the Charter on the universities mandatory retirement
policies, the second concernsitspossible effect on s. 9(a) of the Human Rights Code, 1981. For
convenience, | shall deal with the universities policies first, beginning with the question

whether the Charter applies to these policies at all.

The Application of the Charter

The application of the Charter is set forth in s. 32(1), which reads:
32.-- (1) This Charter applies
(@) to the Parliament and government of Canada in respect of al
matters within the authority of Parliament including all matters
relating to the Y ukon Territory and Northwest Territories; and

(b) tothelegidature and government of each province in respect of
all matterswithin the authority of thelegislature of each province.

Thesewords give astrong message that the Charter is confined to government action. This

Court has repeatedly drawn attention to the fact that the Charter is essentially an instrument
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for checking the powers of government over theindividual. In Hunter v. SouthamInc., [1984]
2 S.C.R. 145, at p. 156, Dickson J. (as he then was) observed: "It is intended to constrain
governmental action inconsistent with those rights and freedoms; it is not in itself an
authorization for governmental action." In Operation Dismantle Inc. v. The Queen, [1985] 1
S.C.R. 441, at p. 490, Wilson J. noted that "the central concern of [s. 7 of the Charter] isdirect

impingement by government uponthelife, liberty and personal security of individual citizens"

(emphasis added). See also R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 347, per
Dickson J.; RWDSU v. Dolphin DeliveryLtd., [1986] 2 S.C.R. 573, especially at pp. 593-98; and
Tremblay v. Daigle, [1989] 2 S.C.R. 530.

The exclusion of private activity from the Charter was not aresult of happenstance. It was
adeliberate choice which must be respected. We do not really know why this approach was
taken, but several reasons suggest themselves. Historically, billsof rights, of whichthat of the
Unites States is the great constitutional exemplar, have been directed at government.
Government is the body that can enact and enforce rules and authoritatively impinge on
individual freedom. Only government requiresto be constitutionally shackled to preservethe
rights of theindividual. Others, it istrue, may offend against the rights of individuals. This
isespecially true in aworld in which economic lifeislargely left to the private sector where
powerful private institutions are not directly affected by democratic forces. But government
can either regulate these or create distinct bodies for the protection of human rights and the

advancement of human dignity.

To open up al private and public action to judicial review could strangle the operation of
society and, as put by counsel for the universities, "diminish the areaof freedom within which
individuals can act". In Re Bhindi and British Columbia Projectionists (1986), 29 D.L.R. (4th)
47, Nemetz C.J., speaking for the majority of the British Columbia Court of Appeal, made it
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clear that such an approach could seriously interfere with freedom of contract. 1t would mean
reopening whole areas of settled law in several domains. For example, ashasbeen stated: "In
casesinvolving arrests, detentions, searchesand thelike, to apply the Charter to purely private
action would be tantamount to setting up an alternativetort system" (seeMcL ellan and EIman,
"To Whom Does the Charter Apply? Some Recent Cases on Section 32" (1986), 24 Alta. L.
Rev. 361, at p. 367, cited in RWDSU v. Dolphin Déelivery Ltd., supra, at p. 597). And that is by

no means all.

Opening up private activities to judicial review could impose an impossible burden on the
courts. Both government and the courts have recognized the need to limit judicial review by
means, for example, of privativeclausesand deferenceto specialized tribunal's, techniquesthat
would be unavailable in a Charter context. Aswell, as| noted earlier, government may, in
many cases, establish moreflexible meansto deal withindividual rights. Thus Human Rights
Commissionshave moreflexibletechniquesfor dealing with discriminatory practiceswithout
unduly constraining the exercise of other democratic rightsthat are extremely hard to balance;
see McLelan and Elman, ibid., and Tarnopolsky (now Mr. Justice Tarnopolsky), "The
Equality Rights in the Canadian Charter of Rights and Freedoms* (1983), 61 Can. Bar Rev.
242, at p. 256.

Theleading authority inthisareais, of course, this Court'sdecision in the Dolphin Delivery
case, supra, which setsforth many other considerations of thiskind. Inthat case, Mclntyre J.
made it clear that the Charter was by s. 32 limited in its application to Parliament and the
legidlatures, and to the executive and administrative branches of government. Asheput it, at

p.598: "...it[s. 32] refersnot to government in its generic sense -- meaning the whol e of the

governmental apparatus of the state -- but to a branch of government" (Emphasis added). So

far as alegidature was concerned, he stated, it was only by way of legislation that it could
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would generally depend upon the legislation but there were also situations (which do not

concern us here) where it could depend on common law rules or the prerogative.

MclntyreJ. thuscarefully limited the Charter'sapplicationto Parliament and thelegislatures
and the executive and administrative branches of government. It is significant, too, that in
buttressing his view as to the meaning of government, he relied not only on its general
meaning, but also on the manner in which the words were used in the Constitution Act, 1867.

He thus put it, at p. 598:

Theword "government', following asit doesthewords "Parliament' and "L egislature’, must
then, it would seem, refer to the executive or administrative branch of government. This
isthe sense in which one generally speaks of the Government of Canada or of a province.
| am of the opinion that the word "government' is used in s. 32 of the Charter in the sense
of the executive government of Canada and the Provinces. Thisisthe sense in which the
words Government of Canada are ordinarily employedin other sectionsof the Constitution
Act, 1867. Sections 12, 16, and 132 all refer to the Parliament and the Government of
Canada as separate entities. The words "Government of Canada, particularly where they
follow a reference to the word "Parliament’, almost always refer to the executive
government.

The Court in Dolphin Déelivery did not have to decide on the extent to which the Charter
applies to the actions of subordinate bodies that are created and supported by Parliament or
thelegidatures, but it did leave open the possibility that such bodies could be governed by the
Charter. Thus, MclIntyre J. stated, at p. 602:

It would al so seem that the Charter would apply to many forms of delegated
legidation, regulations, orders in council, possibly municipa by-laws, and by-laws and
regulations of other creatures of Parliament and the L egislatures.
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It was not incumbent upon him to define more closely the scope of government or to enter into

the question of what could constitute action by the government.

Theappe lantsfirst argued that " universities constitute part of thelegislature or government
of the province within the meaning of s. 32 of the Charter, insofar as they are creatures of
statute which exercise powers pursuant to statute and carry out a public function pursuant to
statutory authority”. Undoubtedly, asthe Court of Appeal recognized, a statute providing for
mandatory retirement in the universitieswould violate s. 15 of the Charter, and itisalso true
that the government could not do so in the exercise of a statutory power. That is because, as
Mclntyre J. pointed out, they -- the legislative, executive and administrative branches of

government -- are the actors to whom the Charter applies under s. 32(1).

Saight CommunicationsInc. v. Davidson, [1989] 1 S.C.R. 1038, affords arecent example of
a situation where action pursuant to statutory power was held to fall within the ambit of the
Charter. That case dealt with an order of an adjudicator appointed by the Minister of Labour
which was alleged to infringe the employer's Charter right of freedom of expression. The
Canada Labour Code, R.S.C. 1970, c. L-1, is, of course, a statute regulating labour relations
within federal competence. Aspart of the machinery for the settlement of labour disputes, the
Minister was authorized to appoint an arbitrator who, under s. 61.5(9)(c), was given anumber
of discretionary powers to effect that purpose. The arbitrator was, therefore, part of the
governmental administrative machinery for effecting the specific purpose of the statute. It
would bestrangeif thelegislature and the government could evadetheir Charter responsibility
by appointing a person to carry out the purposes of the statute. Section 61.5(9)(c) was,
therefore, "interpreted as conferring on the adjudicator a power to require the employer to do
any other thing that it is equitable to require the employer to do in order to remedy or

counteract any consequence of the dismissal” that is consistent with the Charter. The close
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nexus between the statute and the legidative scheme and governmental administration is

immediately obvious.

But the merefact that an entity isacreature of statute and has been giventhelegal attributes
of anatural person isin no way sufficient to make its actions subject to the Charter. Such an
entity may beestablished tofacilitatethe performance of tasksthat those seeking incorporation
wish to undertake and to control, not to facilitate the performance of tasks assigned to
government. It would significantly undermine the obvious purpose of s. 32 to confine the
application of the Charter to legidative and government action to apply it to private
corporations, and it would fly in the face of the justifications for so confining the Charter to
which | have already referred. In Re Bhindi and British Columbia Projectionists, supra, the
British Columbia Court of Appeal refused to apply the Charter to a collective agreement
though such agreements are provided for by statute (they were unenforceabl e at common law)
and thelegal status of the unionitself derived from statute. The employer, too, wasacreature

of statute. The mgjority of the court had thisto say, at p. 54

In my opinion, Mr. Justice Gibbswas right in rejecting the extension of the
Charter to a private contract such asthis. It isarare commercial contract which does not
ex facie infringe on some freedom set out in s. 2 or some legal right under s. 7. To include
such private commercial contracts under the scrutiny of the Charter could create havoc in
the commercial life of the country.

The appellants strongly relied on a statement by Hogg, Constitutional Law of Canada (2nd
ed. 1985), at p. 671, cited by this Court in Saight Communications Inc. v. Davidson, supra, at
p. 1078, to the effect that Parliament and thel egi sl atures cannot authorize action by othersthat
would bein breach of the Charter. That statement would, no doubt, be true of asituation such
as occurred in Saight Communications Inc. v. Davidson, supra, where a statute authorizes a

person to exercise adiscretion in the course of performing agovernmental objective. But the
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Charter was not intended to cover activities by non-governmental entities created by
government for legally facilitating private individuals to do things of their own choosing
without engaging governmental responsibility. Professor Hogg himself makes this clear, at

n. 140 on p. 677.

There is perhaps a faint argument that the Charter applies to the actions of all Canadian
corporations, whether publicly or privately owned, and even if they are engaged only in
commercial activity. The argument would start from the premise that the existence and
powersof amodern corporation depend upon the statute which authorized itsincorporation.
In that sense, it could be argued, all modern corporations act under statutory authority and
should be held to be bound by the Charter. But the better view is that a corporation, once
it has been brought into existence and empowered (admittedly under statutory authority),
isthereafter exercising the same proprietary and contractual powers as are available to any
private person.

The situation just described is entirely different from requiring a person to do something,
and it is different also from empowering someone within the government apparatus to do
something. Itistruethat Hogg, in thefirst of the passages referred to -- a passage cited with
approval by this Court in Saight Communications Inc. v. Davidson -- includes universities
among anumber of governmental institutionsexercising statutory power bound by the Charter.
It should be underlined, however, that the passage was cited in Saight Communicationsinc. v.
Davidson in support of the proposition that the Charter covers a discretionary exercise of
authority under a statute in effecting the statutory scheme. The case did not more widely
addresstheissue of what entities may form part of the governmental apparatus, and cannot be
taken as accepting Professor Hogg'sinclusion of universitiesamong entitieslikethe Governor
in Council and administrative tribunals (which was all that was in question in that case) that
are obvioudly part of government, aquestion which, of course, isacentral issuein the present

case.
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The appellants sought to draw a distinction between commercial corporations and
corporationsserving apublicinterest (or at least to confinetheir argument to thelatter). Inthis
context, the appellants cited anumber of casesholding that statutory bodies exercising powers
of decision may be subjected to judicial review by the courtsto ensure that they perform their
duties and do so fairly; see Martineau v. Matsqui Institution Disciplinary Board (No. 2), [1980]

1 S.C.R. 602, and especially the reasons of Dickson J. (as he then was).

It was not disputed that the universities are statutory bodies performing a public service.
As such, they may be subjected to the judicial review of certain decisions, but this does not
initself makethem part of government withinthe meaning of s. 32 of the Charter. Essentidly,
the prerogative writswere designed to ensure that administrative decision-making waslegally
and procedurally correct. They did not deal with substantiverightslikethose enshrined inthe
Charter and their scope extendsbeyond what onewould normally characterize asgovernment.
In aword, the basis of the exercise of supervisory jurisdiction by the courts is not that the
universities are government, but that they are public decision-makers. As Beetz J. observed
in Harelkin v. University of Regina, [1979] 2 S.C.R. 561, at p. 594, it isonly "in asense" that
auniversity may be regarded as a public body. It isclear from that case that judicial review
may be available in certain circumstances even though a university may be an autonomous

body. The following passage from Beetz J.'s reasons, at pp. 594-95, isinstructive:

The Act incorporates auniversity and does not alter the traditional nature of
such an ingtitution as a community of scholars and students enjoying substantial internal
autonomy. While auniversity incorporated by statute and subsidized by public funds may
in asense be regarded as a public service entrusted with the responsibility of insuring the
higher education of alarge number of citizens, aswasheld in Polten[(1975), 59 D.L.R. (3d)
197], itsimmediate and direct responsibility extends primarily to its present members and,
in practice, its governing bodies function as domestic tribunals when they act in a quasi-
judicial capacity. The Act countenances the domestic autonomy of the university by
making provision for the solution of conflicts within the university.
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The Charter apart, thereisno question of the power of the universitiesto negotiate contracts
and collective agreements with their employees and to include within them provisions for
mandatory retirement. These actions are not taken under statutory compulsion, so a Charter
attack cannot be sustained on that ground. There is nothing to indicate that in entering into
thesearrangements, the universitieswerein any way following the dictates of the government.
They were acting purely on their own initiative. Unless, then, it can be established that they
form part of government, the universities' action here cannot fall within the ambit of the
Charter. That cannot be answered by the mere fact that they are incorporated and perform an
important public service. Many ingtitutions in our society perform functions that are
undeniably of an important public nature, but are undoubtedly not part of the government.
These can include railroads and airlines, as well as symphonies and institutions of learning.
And thismay be so even though they are subjected to extensive governmental regulations and
even assistance from the public purse, as Beetz J.'s statement from Harelkin v. University of
Regina indicates, see also Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974), per
Rehnquist J., for the court, at pp. 350-51. | would refer, in this respect, to Mclntyre J.'s
statement in Dolphin Delivery, supra, at p. 598, that s. 32(1) does not refer "to government in
its generic sense -- meaning the whole of the governmental apparatus of the state”". A public
purposetestissimply inadequate. Itisfraught with difficulty and uncertainty. Itissimply not
the test mandated by s. 32. As Wellington, "The Constitution, the Labor Union and
"Governmental Action"" (1961), 70 Yale L.J. 345, has stated, at p. 374, in relation to the

United States Constitution:

Theeasy conclusion, shared by too many "boldthinkers', that "whenever any
organization or group performs afunction of a sufficiently important public nature, it can
be said to be performing a governmental function and thus should have its actions
considered against the broad provisions of the Constitution” is wrong. Like most easy
conclusions about most hard governmental problemsit lackstheinstitutional feel. Perhaps
there are private groups in society to which the Constitution should be applied. But one
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thing is clear: that conclusion should depend on more than an awareness that the group
commands great power or performs a function of an important public nature.

In attempting to support the view that government went beyond the administrative and
executive branches of the government of Canada and the provinces but included statutory
bodies serving the publicinterest, the appellantsreferred to Re McCutcheon and City of Toronto
(1983), 147 D.L.R. (3d) 193 (Ont. H.C.), where Linden J. expressed the view that
municipalities are part of the government within the meaning of s. 32 of the Charter.
Assuming the correctness of Linden J.'sview, about which | express no opinion, | agree with
the Court of Appeal that, if the Charter covers municipalities, it is because "municipalities
perform a quintessentially governmental function. They enact coercive laws binding on the
public generally, for which offenders may be punished; see aso Re Klein and Law Society of
Upper Canada (1985), 16 D.L.R. (4th) 489 (Ont. Div. Ct.), per Callaghan J., at p. 528. The
same can obviously not be said of universities. | hasten to add that | agree with my colleague
Wilson J. that the Charter is not limited to entities which discharge functions that are
inherently governmental in nature. Asto what other entities may be subject to the Charter by
virtue of thefunctionsthey perform, | would think that morewould haveto be shown than that
they engaged in activities or the provision of services that are subject to the legidative
jurisdiction of either thefederal or provincial governments. It seemsto methat my colleague

Wilson J. takes the contrary view. To the extent that she does, | respectfully disagree.

The appellants also submit that the universities constitute part of the government under s.
32 of the Charter having regard to the nature of their relationship to the provincial government.
The entire context must, they say, belooked at including the facts that they are established by
statute which determines their powers, objects and governmental structures, that their

historical development was as part of a public system of post-secondary education, that their

1990 CanLll 60 (SCC)



-51-

survival depends on public funding, and that government structures largely coordinate and
regulatetheir activities, through operating and capital grants, special funds, control over tuition

fees and approval of new programs.

Thereisno question that the rel ationship of government to Canadian universitieshasaways
been significantly different from that existing in Europe when communities of scholarsfirst
banded together to pursue learning. From the early days of this country, several of the
provinces acted to establish provincial universities, one of which, of course, was the
University of Toronto which was established by the Ontario legislaturein 1859. Itsgoverning
statute is now The University of Toronto Act, 1971, S.O. 1971, c. 56. Other universities were
created out of specialized educational bodies under the direct control of the province, such as
the University of Guelph, which was created in its present form in 1964 by The University of
Guelph Act, 1964, S.0. 1964, c. 120. Otherswerefounded by private groupsfor religious and
linguistic purposes such as Sacred Heart College in Sudbury, which became Laurentian
University with the passage of The Laurentian University of Sudbury Act, 1960, S.O. 1960, c.
151, rep. & sub. 1961-62, c. 154, ss. 1-7. Others, like York University, were originally
affiliates of older universities but later became separate universities. The York University Act,
1965, S.0O. 1965, c. 143. These statutes set out the universities powers, functions, privileges
and governing structure. While these vary from university to university, they are in general
much the same. Aswell, the University Expropriation Powers Act, R.S.O. 1980, c. 516, gives
them expropriation powers, a matter not in issue here. The Degree Granting Act, 1983, S.O.

1983, c. 36, restricts the entities that can operate a university and grant university degrees.

There can be no doubt that the reshaping in the 1950s and 1960s of the universities of
Ontario (a process that also occurred in other provinces) resulted from provincial policies

aimed at promoting higher education. Nor did the Legislature confine itself to rationalizing
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the existing system. It heavily funds universities on an ongoing basis. The operating grants
alonerange, according to the evidence, between alow for Y ork of 68.8% of itsoperating funds
to a high for Guelph of 78.9%. The Ontario Council on University Affairs makes annual
global funding recommendations to the government, but the | atter assumes responsibility for
determining the amounts. It also effectively defines tuition fees within aformulathat limits
the universities' discretion within a narrow scope. The province also provides most of the
fundsfor capital expenditures, and provides special funds earmarked to meet specific policies.
It exercises considerable control over new programs by requiring that they be specifically

approved to be eigible for public funds.

It isevident from what has been recounted that the universities fateislargely in the hands
of government and that the universities are subjected to important limitationson what they can
do, either by regulation or because of their dependence on government funds. It by no means
follows, however, that the universities are organs of government. There are many other
entities that receive government funding to accomplish policy objectives governments seek
to promote. The fact is that each of the universities has its own governing body. Only a
minority of its members (or in the case of York, none) are appointed by the Lieutenant-
Governor in Council, and their duty is not to act at the direction of the government but in the
interestsof theuniversity (see, for example, s. 2(3) of TheUniversity of Toronto Act, 1971). The
remaining members are officers of the Faculty, the students, the administrative staff and the

alumni.

The government thus has no legal power to control the universities even if it wished to do
so. Though the universities, like other private organizations, are subject to government
regulations and in large measure depend on government funds, they manage their own affairs

and allocate these funds, as well as those from tuition, endowment funds and other sources.
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What Beetz J. said of the University of Reginain Harelkinv. University of Regina, supra, inthe
passage at pp. 594-95, quoted above, applies equally here. | simply reiterate his general
conclusion: "TheAct incorporatesauniversity and doesnot alter thetraditional nature of such
an ingtitution as a community of scholars and students enjoying substantial internal
autonomy." Inshort, | fully sharethefollowing conclusion of the Court of Appeal (1987), 63
O.R. (2d) 1, at pp. 24-25:

The fact is that the universities are autonomous, they have boards of governors, or a
governing council, the mgjority of whose members are el ected or appointed independent of
government. They pursue their own goals within the legislated limitations of their
incorporation. With respect to the employment of professors, they are mastersintheir own
houses.

The legal autonomy of the universities is fully buttressed by their traditional position in
society. Any attempt by government to influence university decisions, especially decisions
regarding appoi ntment, tenure and dismissal of academic staff, would be strenuously resisted
by the universities on the basis that this could lead to breaches of academic freedom. In a
word, these are not government decisions. Though thelegislature may determine much of the
environment in which universities operate, the reality is that they function as autonomous
bodieswithinthat environment. Theremay be situationsin respect of specific activitieswhere
it can fairly be said that the decision is that of the government, or that the government
sufficiently partakes in the decision as to make it an act of government, but there is nothing
here to indicate any participation in the decision by the government and, as noted, thereisno

statutory requirement imposing mandatory retirement on the universities.

| should perhaps note that a similar approach has been followed in the United States. For
example, in Greenyav. George Washington University, 512 F.2d 556 (D.C. Cir. 1975) , the court

refused to find the university to be a governmental entity, though it was incorporated by the
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state, was given tax exemption and received federal capital funding and funding for some of
its programs. A similar approach has been followed in respect of other entities rendering
public servicesthat are heavily regulated by government (see Jackson v. Metropolitan Edison
Co., supra -- there a public utility) or that are heavily funded (see Blumv. Yaretsky, 457 U.S.
991 (1982) -- there anursing school where virtually all the school's funds were derived from

government funding).

It is true that there are some cases where United States courts did hold that significant
government funding constitutes sufficient state involvement to trigger constitutional
guarantees, but these were largely confined to cases of racial discrimination which was the
prime target of the 14th Amendment (see Greenya v. George Washington University, supra, at
p. 560). As Professor (now Mr. Justice) Tarnopolsky has noted in a passage quoted by the
Court of Appeal (at pp. 21-22), thesejudicial intrusions, devised to meet aproblem particular
to the United States, should not be imported here; see "The Equality Rightsin the Canadian
Charter of Rights and Freedoms' supra, at p. 256. Nor is there reason to consider the
American authorities on state universities, Canadian universities, as | have explained, are

private entities.

I, therefore, conclude that the respondent universities do not form part of the government
apparatus, so their actions, as such, do not fall within the ambit of the Charter. Nor in
establishing mandatory retirement for faculty and staff were they implementing a

governmental policy.

With deference to my colleague Wilson J., | do not rest this conclusion on abelief that "the
role of government should be strictly confined" (at p. 000) and that "social and economic

ordering should beleft to the private sector” (at p. 000). My conclusionisnot that universities
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cannot in any circumstances be found to be part of government for the purposes of the Charter,
but rather that the appellant universitiesare not part of government given the manner in which
they are presently organized and governed. By way of parenthesis, | would notethat it seems
tomethat if onewereindeed committed to thedoctrine of " constitutionalism™ asmy colleague
describesit (at p. 000), onewould interpret government for the purposes of s. 32(1) asbroadly

as possible, and not in "its narrowest sense”.

The foregoing is sufficient to dispose of the issues concerning the mandatory retirement
policies of the universities. However, | also propose to discuss the issue of whether, on the
assumption that the universities form part of the apparatus of government, these policies
violate s. 15 of the Charter. Not only wasit fully argued. It isof considerable assistancein
considering other issues in this appeal by throwing light on the repercussions of mandatory
retirement on the organi zation of theworkplace generally which figureslargely on other issues
inthisappeal. It alsoisof relevance in considering a number of the issues in the companion
cases. The university setting is not, of course, a perfect microcosm of the larger whole. |
recognize that each sector of the workplace will have different dynamics depending on the
individual configuration of that sector, whether itismanagerial, professional, technical, skilled
or unskilled, whether or not it has a seniority or tenure system attached to it, and whatever the
physical and intellectual demands of thework may be. But there are many common or related

features.

Do the University Policies Violate s. 15?

| now propose to deal with the question whether the universities' policies on mandatory
retirement violate s. 15 of the Charter on the basis of the assumption that the universitiesform

part of "government" apparatus within the meaning of s. 32(1) of the Charter.

1990 CanLll 60 (SCC)



-56 -

"Law"

For section 15 of the Charter to come into operation, the alleged inequality must be one
made by "law". The most obvious form of law for this purpose is, of course, a statute or
regulation. It is clear, however, that it would be easy for government to circumvent the
Charter if the term law were to be restricted to these formal types of law-making. It seems
obvious from what Mclntyre J. had to say in the Dolphin Delivery case that he intended that
exercise by government of a statutory power or discretion would, if exercised in a
discriminatory manner prohibited by s. 15, constitute an infringement of that provision. At all
events, this Court has now acted on this basis in Saight Communications Inc. v. Davidson,
supra; see also theremarks of Linden J. in Re McCutcheon and City of Toronto, supra, at p. 202.
On the assumption that the universities form part of the fabric of government, | would have
thought their policies on mandatory retirement would amount to a law for the purposes of s.
15 of the Charter. Indeed, in most of the universities, these policies were adopted by the
universities in a formal manner. That being so, the fact that they were accepted by the
employees should not alter their characterization as law, although thiswould be afactor to be
considered in deciding whether under the circumstances the infringement constituted a

reasonable limit under s. 1 of the Charter.

In the case of some of the universities, however, it may not be as clear that one is dealing
with university policy as simply an agreement entered into with aview to respond to what is
really desired by the employees. Here again, however, | am unwilling to accept that a power
by government to contract should include the power to contract in violation of aCharter right.
It would be easy for the legislatures and governments to evade the restrictions of the Charter
by simply voting money for the promotion of certain schemes. In Operation DismantleInc. v.

The Queen, supra, at p. 459, Dickson J. drew attention to the possibility "that if the supremacy

1990 CanLll 60 (SCC)



-57-

of the Constitution expressed in s. 52 is to be meaningful, then all acts taken pursuant to
powers granted by law will fall withins. 52". | have no doubt that thisistrue of s. 15 of the
Charter. One need simply examine s. 15(2) which provides that s. 15(1) "does not preclude

any law, program or activity that has as its object the amelioration of conditions of

disadvantaged individuals or groups. . ." (emphasis added). There would be no need to refer
to programs and activitiesif s. 15(1) were confined to legidlative activity. Thisis supported
by the experience in the United States. In that country, no court ever appears to have
suggested that the equal protection of thelaw or due processisrestricted tolegislativeactivity.
Rather, the cases appear to afford protection against discriminatory state action whether by
way of legislation or conduct; see Bakkev. Regents of the University of California, 438 U.S. 265
(1978); Roth v. United States, 354 U.S. 476 (1957).

It may be that the acceptance of a contractual obligation could, in some circumstances,
congtitute awaiver of aCharter right especially in acaselike mandatory retirement, which not
only imposes burdens, but benefits on employees. On the whole, though, | think such an
arrangement would usually require justification as a reasonable limit under s. 1. That is
especially truein the case of a collective agreement, which may or may not really find favour
with individual employees subject to discrimination. In the present case, | am, therefore, of
the view that the mandatory retirement provisionsare law even if they are as much desired by

the unions as by the universities.

Discrimination

Assuming the policies of the universities are law, it seems difficult to argue in light of

Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, that they are not

discriminatory within the meaning of s. 15(1) of the Charter since the distinction isbased on
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the enumerated personal characteristic of age. In Andrewsv. Law Society of British Columbia,

this Court applied the following test for discrimination under s. 15(1), at pp. 174-75:

| would say then that discrimination may be described as a distinction, whether intentional
or not but based on grounds relating to personal characteristics of the individual or group,
which hasthe effect of imposing burdens, obligations, or disadvantages on such individual
or group not imposed upon others, or which withholds or limits access to opportunities,
benefits, and advantages available to other members of society. Distinctions based on
personal characteristics attributed to an individual solely on the basis of association with a
group will rarely escape the charge of discrimination, while those based on an individual's
merits and capacities will rarely be so classed.

There is no doubt that the policies, agreements and regulations impose burdens on the
employees. In Reference RePublic Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313,

at p. 368, employment was described as follows:

Work isone of the most fundamental aspectsin aperson'slife, providing the
individual with a means of financia support and, as importantly, a contributory role in
society. A person's employment is an essential component of his or her sense of identity,
self-worth and emotional well-being.

Mandatory retirement takes this away, on the basis of a personal characteristic attributed to

an individual solely because of his association with a group.

Two arguments were put forward for the proposition that even in light of Andrewsv. Law
Society of British Columbia, the mandatory retirement provisions in issue here do not violate
s. 15. Firgt, it was argued that the words "without discrimination” in s. 15 require more than
a mere finding of adverse distinction, but also require proof of irrationality, stereotypical
assumptions and prejudice, for if this were not the case, universally accepted and manifestly
desirable legal distinctions would be viewed as violations of s. 15 and require justification

under s. 1 of the Charter. It was somewhat weakly argued that amandatory retirement policy
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is not based on irrelevant personal differences or stereotypical assumptions, but rather is
motivated by "administrative, institutional and socio-economic” considerations. Thisis all
irrelevant, since as Andrews v. Law Society of British Columbia made clear in the above-cited
passage, not only does the Charter protect from direct or intentional discrimination; it also

protects from adverse impact discrimination, which iswhat isin issue here.

The second argument wasthat the similarly situated test is still the governing test, provided
itisnot applied mechanically. Simply put, | do not believe that the similarly situated test can
be applied other than mechanically, and | do not believethat it survived Andrewsyv. Law Society
of British Columbia.

| therefore have no hesitation in concluding that the policies of theuniversitiesviolates. 15
of the Charter, on the assumption, of course, that they are "law" and that the Charter applies
to the universities. They make a distinction based upon an enumerated ground to the
disadvantage of individual saged 65 and over. What requires examination theniswhether this
distinction constitutes a reasonable limit under s. 1 of the Charter to the right accorded under

s. 15.

Section 1 of the Charter

General

The approach to be followed in weighing whether alaw constitutes a reasonable limit to a

Charter right has been stated on many occasions beginning with R. v. Oakes, [1986] 1 S.C.R.

103, and | need merely summarize it here. The onus of justifying a limitation to a Charter

right rests on the parties seeking to uphold the limitation. The starting point of theinquiry is
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an assessment of the obj ectivesof thelaw to determinewhether they are sufficiently important
to warrant the limitation of the constitutional right. The challenged law is then subjected to
aproportionality test in which the objective of theimpugned law isbal anced against the nature
of theright, the extent of itsinfringement and the degree to which the limitation furthers other

rights or policies of importance in afree and democratic society.

This balancing task, as the Court recently stated in United States of America v. Cotroni,
[1989] 1 S.C.R. 1469, at pp. 1489-90, should not be approached in amechanistic fashion. For,
as was there said, "While the rights guaranteed by the Charter must be given priority in the
eguation, the underlying values must be sensitively weighed in a particular context against
other values of a free and democratic society sought to be promoted by the legidature.”
Indeed, early in the development of the balancing test, Dickson C.J. underlined that "Bothin
articulating the standard of proof and in describing the criteriacomprising the proportionality
requirement the Court has been careful to avoid rigid and inflexible standards’; see R. v.
Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, at pp. 768-69. Speaking specifically on s.
15 in Andrews v. Law Society of British Columbia, at p. 198, | thus ventured to articul ate the

considerations to be borne in mind:

The degree to which a free and democratic society such as Canada should
tolerate differentiation based on personal characteristics cannot be ascertained by an easy
calculus. Therewill rarely, if ever, be aperfect congruence between means and ends, save
where legidl ation has discriminatory purposes. The matter must, asearlier caseshave held,
involve a test of proportionality. In cases of this kind, the test must be approached in a
flexible manner. The analysis should be functional, focussing on the character of the
classification in question, the constitutional and societal importance of the interests
adversely affected, therelativeimportanceto theindividual saffected of the benefit of which
they are deprived, and the importance of the state interest.

| should add that by state interest, here | include not only those where the state itself is, in the

words of the majority in Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, at
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p. 994, "the singular antagonist”, typically prosecuting crime, but al so where the state interest
involves "the reconciliation of claims of competing individuals or groups or the distribution

of scarce. . . resources’. | shall have more to say about this later.

| turn, then, to the objectives of the "law".

Objectives

The universities advance a combination of intertwined purposesto justify their policies of
mandatory retirement which have been put into place by collective and other agreements and
pension plans. The central objectives of these policies, they say, areintended: (1) to enhance
and maintain their capacity to seek and maintain excellence by permitting flexibility in
resource allocation and faculty renewal; and, (2) to preserve academic freedom and the
collegial form of association by minimizing distinctive modes of performance evaluation.
These combined objectives, | have no doubt, meet the " objectivestest”. Certainly, excellence
in higher education isan admirable aim and should befostered. The preservation of academic

freedom is al'so an objective of pressing and substantial importance.

Proportionality

It then becomes necessary to assess whether the measures adopted are appropriate and
proportional to the objectives sought. In carrying out this assessment, Dickson C.J., in R. v.
Edwards Books and Art Ltd., supra, at p. 768, has set out a three-step approach that must
ordinarily be taken in the following passage:
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Second, the means chosen to attain those objectives must be proportional or appropriate to
theends. The proportionality requirement, inturn, normally hasthree aspects: thelimiting
measures must be carefully designed, or rationally connected, to the objective; they must
impair the right as little as possible; and their effects must not so severely trench on
individual or group rights that the legislative objective, albeit important, is nevertheless
outweighed by the abridgement of rights.

Rationality

The next question then is whether the policies of mandatory retirement are rationally

connected to the objectives sought by the universities by these policies.

To answer this question, it becomes imperative to look briefly at the relationship between
the needs of the universities and the tenure of faculty members. By and large, members of a
faculty begin their careersin university in their late 20sto mid-30s and with retirement age at
65 this means that they continue on staff for some thirty to thirty-five years. During this
period, they must have a great measure of security of employment if they are to have the
freedom necessary to the maintenance of academic excellence which is or should be the
hallmark of auniversity. Tenure provides the necessary academic freedom to allow free and
fearless search for knowledge and the propagation of ideas. Rigourousinitial assessment is
necessary asarefurther assessmentsin rel ation to merit increases, promotion and thelike. But
apart from this, and excepting cases of flagrant misconduct, incompetence or lack of
performance, strict performance appraisals are non-existent and, indeed, in many areas
assessment isextremely difficult. Inatenured system, then, there isawaysthe possibility of
dismissal for cause but the level of interference with or evaluation of faculty members
performance is quite low. The desire to avoid such evaluation does not, as | see it, relate
solely or even principally to administrative convenience. Rather, the desire isto maximize

academic freedom by minimizing interference and evaluation. Elimination of mandatory
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retirement would adversely affect this for there could well be an increase in evaluation and
attemptsto dismissfor cause, though it must be said that evidence on this point isunavoidably

lacking. The general situation iswell stated by the Court of Appedl, at p. 54:

Thepolicy of tenureinuniversity facultiesisfundamental tothepreservation
of academic freedom. It involves a vigorous assessment by one's peers of academic
performance after a probationary period of up to five years. Once tenure is granted, it
provides atruly free and innovative learning and research environment. Faculty members
can take unpopular positions without fear of loss of employment. It provides stability of
employment, because once an academic is found worthy of tenure by his or her peers, he
or she can be assured of keeping that position until death, or the normal age of retirement,
unless there is termination for cause following a properly conducted hearing before one's
peers. Thisis based usually on gross misconduct, incompetence, or persistent failure to
discharge academic responsibilities. Collegial governanceisalso asafeguard of academic
freedom. In addition to tenure, peer review is involved in promotions, merit increases,
appointment to senior administrative posts in a department or faculty, and eligibility for
research grants. Without mandatory retirement, the imposition of a stricter performance
appraisal system might be required. 1t would be fraught with many difficulties, and would
probably require an assessment by one's peers or by outside experts. It could not be
unilaterally imposed by university administration because of the role of the faculty or
faculty associations in the governance of the university.

Mandatory retirement is thus intimately tied to the tenure system. It is true that many
universities and colleges in the United States do not have a mandatory retirement but have
maintained a tenure system. That does not affect the rationality of the policies, however,
because mandatory retirement clearly supportsthetenure system. Besides, such an approach,
as the Court of Appeal observed, would demand an aternative means of dismissal, likely
requiring competency hearings and dismissal for cause. Such an approach would be difficult

and costly and constitute a demeaning affront to individual dignity.

Mandatory retirement not only supportsthetenure systemwhich undergirdsthe specificand
necessary ambience of university life. It ensures continuing faculty renewal, a necessary
process to enable universities to be centres of excellence. Universities need to be on the

cutting edge of new discoveries and ideas, and this requires a continuing infusion of new
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people. Inaclosed system with limited resources, this can only be achieved by departures of

other people. Mandatory retirement achieves thisin an orderly way that permits long-term

planning both by the universities and the individual.

There are, it is true, conflicting arguments and evidence about the effect of mandatory
retirement on faculty renewal. There is evidence that losing faculty to retirement does
generate new jobsfor younger faculty. Thereisalso evidence that thisis not alwaysthe case
and that often the correlation is not on an even one-to-one basis, i.e., it does not necessarily
follow that for every faculty member who retires, a new one is hired. That there is some
correlation, however, cannot, on my view of the evidence, be denied in a closed system like
auniversity. Itisaquestion of resource alocation and some resources are obviously freed
when a teaching member retires. A similar approach has been judicialy approved in the
United States. In Lamb v. Scripps College, 627 F.2d 1015 (1980), the United States Court of
Appeals, Ninth Circuit, accepted the legitimacy of the following justifications for mandatory

retirement in the academic context, at p. 1022:

... the opening of positions for younger professors and minorities; relieving the financial
burden caused by the retention of highly paid senior employees; and avoiding the difficulty
of assessing individual performances for purposes of good cause discharges.

See also Palmer v. Ticcione, 576 F.2d 459 (1978), which adopts the same rationale for other

sectors.

From the above considerations, | have no difficulty in concluding that there is a rational
connection between the university policies on mandatory retirement and the obj ectives sought
to be achieved by those policies. | turn, then, to the question whether measuresto attain these

objectivesinfringed the right aslittle as possible.
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Minimal |mpairment

In assessing proportionality and particularly the issue whether there has been a minimal
impairment to a consgtitutionally guaranteed right, it must be remembered that we are
concerned herewith measuresthat attempt to strike abal ance between the claims of legitimate
but competing social values. In the case of broadly based social measures like these, where
government seeks to mediate between competing groups, it isby no means easy to determine
with precision where the balance is to be struck. As the magjority of this Court observed in

Irwin Toy Ltd. v. Quebec (Attorney General), supra, at p. 993:

Thus, in matching meansto ends and asking whether rights or freedoms are
impaired as little as possible, a legislature mediating between the claims of competing
groupswill beforcedto strike abal ance without the benefit of absol ute certainty concerning
how that balance is best struck.

Theapproachtakento these caseshasbeen marked by considerableflexibility having regard
to the difficulty of the choices, their impact on different sectors of society and the inherent
advantages in a democratic society of the legidlature in ng these matters. Implicit in
earlier cases, thiswas expressly adopted in Irwin Toy Ltd. v. Quebec (Attorney General). There,
the mgjority put it thisway, at pp. 993-94:

When striking a balance between the claims of competing groups, the choice of means, like
the choice of ends, frequently will require an assessment of conflicting scientific evidence
and differing justified demands on scarce resources. Democratic institutions are meant to
let us al sharein the responsibility for these difficult choices. Thus, as courts review the
results of the legidature's deliberations, particularly with respect to the protection of
vulnerable groups, they must be mindful of the legislature's representative function. For
example, when "regulating industry or business it is open to the legislature to restrict its
legidative reformsto sectorsin which there appear to be particularly urgent concernsor to
constituencies that seem especially needy” (Edwards Books and Art Ltd., supra, at p. 772).
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In short, asthe Court went on to say, the question iswhether the government had areasonable
basis for concluding that it impaired the relevant right as little as possible given the
government's pressing and substantial objectives. Speaking specifically of the right in

guestion there, the Court had thisto say, at p. 994

In the instant case, the Court is called upon to assess competing social
science evidence respecting the appropriate means for addressing the problem of children's
advertising. The question is whether the government had a reasonable basis, on the
evidence tendered, for concluding that the ban on all advertising directed at children
impaired freedom of expression as little as possible given the government's pressing and
substantial objective. [Emphasis added.]

It is worth repeating the government's (or rather the universities) pressing and substantial
objectivesin the present case. They are: (1) to enhance and maintain their capacity to seek
and maintain excellence by permitting flexibility in resource allocation and faculty renewal;
and (2) to preserve academic freedom and the collegia form of association by minimizing
distinctive modes of performance evaluation. Excellencein our educational institutions, and
specifically in our universities, isvital to our society and hasimportant implicationsfor all of
us. Academic freedom and excellenceis essential to our continuance as alively democracy.
Faculty renewal is required if universities are to stay on the cutting edge of research and
knowledge. Far from being wholly detrimental to the group affected, mandatory retirement
contributes significantly to an enriched working life for its members. It ensures that faculty
members have a large measure of academic freedom with a minimum of supervision and
performancereview throughout their period at university. They need not be unduly concerned
with a"bad year" or afew bad years, or that their productive capacity may decline with the
passing years. Security of employment iswell protected for asubstantial number of yearsand
they are spared demeaning teststhat would otherwise have to be employed. That isnot to say,

and there can be no doubt, that mandatory retirement can be a source of considerable anguish
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for those who do not wish to retire. But the "bargain” involved in taking a tenured position
has clear compensatory features even for the individual affected, and it is noteworthy that it
isthe bargain sought by faculty associationsand indeed by labour unionsin many other sectors

of our society.

Against the detriment to those affected must be weighed the benefit of the universities
policies to society generally and the individuals who composeit. It must be remembered as
well that, in a closed system with limited resources like universities, there is a significant
correlation between those who retire and those who may be hired. Thus the young must be
deprived of the opportunities to contribute to society through work in the universities as part
of the cost of retaining those currently employed on an indefinite basis. Theright to work, as
this Court has stated, isimportant. But itisimportant for theyoung aswell astheold. By this
| am not suggesting that discrimination against the old is as such justifiable to alleviate the
difficulties faced by the young. But from the standpoint of the university, and in turn of
society, staff renewal isvital. Again, the fact that the young would suffer some measure of
deprivation were mandatory retirement abolished would mean that studentsin turn would, to
that extent, be deprived of younger faculty members and of the better mix of young and old
that isadesirable feature of ateaching staff. The evidenceindicatesthat thereisat present a

significant problem of an older teaching staff in universities.

Another matter merits consideration. Universities comprise some of the outstanding
research facilities that are essential to push forward the frontiers of knowledge. These have
been acquired over the years by the expenditure of significant private and public funds and
there is need not only to encourage the best use that can be made of them but also to adopt
policiesto give accessto as many as can benefit from, and contribute to, society by their use.

The magjority in Irwin Toy Ltd. v. Quebec (Attorney General), supra, made it clear that the
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reconciliation of claims not only of competing individuals or groups but also the proper
distribution of scarce resources must be weighed inas. 1 analysis. Having observed that the
courts can ascertain with "some certainty” whether the "least drastic means" has been chosen
to achieve a desired objective where the government isthe "singular antagonist”, typically in
the case of criminal sanctions and prosecutions, the majority then noted that this was not the

case with polycentric situations. It added, at p. 994

The same degree of certainty may not be achievable in cases involving the reconciliation
of claims of competing individuals or groups or the distribution of scarce government
resources.

Weighing all the above matters, | conclude that, to paraphrase the remarks from Irwin Toy
Ltd. v. Quebec (Attorney General), supra, previously cited, on the evidencethe universities had
a reasonable basis for concluding that their mandatory retirement policies impaired the
appellants rightsaslittle as possible given the pressing and substantial objectivesthey sought

to achieve.

Onefina point may be mentioned. It may be argued that in these days, 65 istoo young an
age for mandatory retirement. At best, however, thisisan exercisein "line drawing", and in
R. v. Edwards Books and Art Ltd., supra, at pp. 781-82, 800-801, this Court made it clear that
thiswas an exercisein which courts should not lightly attempt to second-guessthelegislature.
While the aging process varies from person to person, the courts bel ow found on the evidence
that on average there is a decline in intellectual ability from the age of 60 onwards; see the
reasons of Gray J., supra, at pp. 76-77, and of the Court of Appeal, supra, at pp. 145-46. To
raisetheretirement age, then, might giveriseto greater demandsfor demeaning testsfor those
between the ages of 60 and 65 as well as other shifts and adjustments to the organization of

the workplace to which | have previoudly referred.
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It isevident from what | have said in relation to the "minimal impairment" that the effects
of the universities policies on mandatory retirement are not so severe as to outweigh the
government's pressing and substantial objectives. In the present circumstances, the same

factors have to be balanced in dealing with deleterious effects and | need not repeat them.

Section 9(a) of the Human Rights Code, 1981

Does s. 9(a) contravene s. 15(1) of the Charter?

| come now to the question whether s. 9(a) of the Human Rights Code, 1981 contraveness.
15(1) of the Charter by reason of the fact that it confines the Code's prohibition against
discrimination in employment on grounds of age to persons between the ages of 18 and 65.
The effect of the restriction in s. 9(a), the appellants say, is that they are denied protection
against age-based employment discrimination under the Human Rights Code, 1981. Thereis
no question that, the Code being alaw, the Charter appliesto it. In Re Blainey and Ontario
Hockey Association (1986), 54 O.R. (2d) 513 (leaveto appeal denied, [1986] 1 S.C.R. xii), the
Ontario Court of Appeal held invalid s. 19(2) of the Code which provided that the right to
equality without discrimination because of listed personal characteristics accorded under s. 1
of the Code is not infringed where membership in athletic activity is restricted to persons of

the same sex.

Nor can there be any doubt since the Andrews case, which | have already discussed, that the
differential treatment to which the appellants have been subjected constitutes discrimination

for the purposesof s. 15(1) of the Charter. It deprivesthem of abenefit under the Code on the
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basis of their age, aground specifically enumerated in the Charter. It must be underlined that
s. 15(1) expressly guaranteesthe right to equality before and under the law; it also guarantees
the right to equal protection of the law. The following remarks of MclIntyre J. in Andrews v.

Law Society of British Columbia, supra, at p. 171, are apposite:

Itisclear that the purposeof s. 15isto ensure equality intheformulation and
application of the law. The promotion of equality entails the promotion of a society in
which all are secure in the knowledge that they are recognized at law as human beings
egually deserving of concern, respect and consideration. It hasalarge remedial component.
Howland C.J. and RobinsJ.A. (dissenting in theresult but not with respect to thiscomment)
in Reference re an Act to Amend the Education Act (1986), 53 O.R. (2d) 513, attempt to
articulate the broad range of values embraced by s. 15. They state at p. 554

In our view, s. 15(1) read as a whole constitutes a compendious
expression of a positive right to equality in both the substance and the
administration of the law. It is an all-encompassing right governing all
legidative action. Liketheidealsof "equal justice" and "equal accessto the
law", theright to equal protection and equal benefit of thelaw now enshrined
in the Charter rests on the moral and ethical principle fundamental to atruly

free and democratic society that al persons should be treated by the law on
afooting of equality with equal concern and respect.

It isright, however, to indicate with some precision what the discrimination is, and what it
isnot. The Code does not impose mandatory retirement at any age. Itsgenera effect, inthis
context, isto prevent the making of a contract providing for mandatory retirement at afixed
age of less than 65 unless the employer is able, under s. 23(b) of the Code, to establish on a
balance of probabilities that age is a reasonable and bona fide qualification because of the
nature of the employment. Such protection can, in the government sector, also be obtained
under the Charter, without reference to age at all, subject to reasonable limitation under s. 1.
The Code, however, extends protection within the age limits prescribed against age
discrimination in employment in the private sector which, we saw, is not directly affected by

the Charter.
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Though not directly relevant perhaps, | should mention that s. 9(a) isalso discriminatory in
that it provides for aminimum age of 18 yearsfor those seeking protection under the Codein
respect of employment. That distinctionis, | would think, readily explicable on human, social
and economic grounds. More relevant, however, is the fact that until 1982 the Code or its
predecessor statutes limited protection on the basis of age to persons "of forty years or more
and less than sixty-five years'. The Age Discrimination Act, S.O. 1966, c. 3, the first statute
that provided protection against discrimination in respect of employment, waslimited to those
agesaswasthe Ontario Human Rights Code Amendment Act, S.O. 1972, c. 119, which extended
the protection to other types of discrimination. Those statutes, in fact, provided for a number
of qualifications to the age protection: an exemption for bona fide superannuation funds or
plans, or insurance plans which discriminated on grounds of age, for "special employment
programs’, and for an exemption based on "bona fide occupational qualification and
requirement”. The present restriction between the ages of 18 and 65 was only proclaimed on
June 15, 1982, achangethat, as one can see from the companion case of Harrisonv. University

of British Columbia, supra, has not yet been made in all the provinces.

What this reveals, of course, is that there has been a growing recognition of the need for
protection against distinctions on the basis of age as society has more clearly perceived its
discriminatory effects. It also reveals that, for a variety of reasons, there has long been a
differentiation made between it and other rights, and that like other rights, it is not absolute.
Under the Charter, however, questionsasto whether these qualifications have been made must
be measured against the requirementsof s. 1 of that instrument. Asapreliminary to that task,
however, it appears useful to deal first with the history of mandatory retirement and the place
it occupiesin our society and itsinterrelationship with legislation, notably the Human Rights
Code, 1981, aimed at preventing discrimination on the ground of age. Thisisin keeping with

Dickson J.'sadmonition in R. v. Big M Drug Mart Ltd., supra, at p. 344, that it isimportant to
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recall that the Charter wasnot enacted in avacuum and must, therefore, be placed in its proper
linguistic, philosophic and historical contexts; see also United States of America v. Cotroni,

supra, at pp. 1490-91.

History and Place of Mandatory Retirement

Retirement asasocial phenomenonisrelatively new. It isaby-product of industrialization
which effected a separation between family lifeand work. Bismark isgenerally credited with
establishing 65 as the age for retirement when, through his initiative, Germany adopted a
public pension plan for theaged. At that time, 65would certainly have been considered "old",
thelife expectancy in Germany then being 45. When Great Britain adopted similar legislation
in 1908, itinitialy applied from age 70 but was | ater reduced to 65. Other countriesfollowed
Bismark's lead.

Of greater significance for this country is that this was the age adopted as the age when
social security would be paid pursuant to the Social Security Act, 49 Stat. 620, enacted by the
United States Congress in 1935. This measure was undoubtedly aimed at providing some
security for the aged, but it was also designed to remove older people from the labour force
in the interests of maintaining employment for younger workers with families during the
Depressionyears. There appearsto have been no special reason for the adoption of 65 beyond
the fact that it appears to have been widely accepted at the time. The Act did not mandate
retirement at age 65 as such, but since people who were regularly employed were not entitled
tosocial security payments, thisbecamethe™normal™ age of retirement; see Retirement Without
Tears, the Report of the [Canadian] Special Senate Committee on Retirement Age Policies
(1979); Mandatory Retirement: The Social and Human Cost of Enforced Idleness, U.S. Congress

Report by the Select Committee on Aging (1977); Kertzer, "Perspectives on Older Workers:
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Maine'sProhibition of Mandatory Retirement” (1981), 33 Me. L. Rev. 157; Graebner, AHistory

of Retirement: The Meaning and Function of an American Institution 1885-1978 (1980).

In Canada, mandatory retirement developed with the introduction of private and public
pension plans. Itisnot based onlaw. In 1927, public security plans began with The Old Age
Pensions Act, 1927, S.C. 1926-27, c. 35, which adopted 70 as the age of entitlement, but this
was lowered to 65 in the 1960s. Other programs, such as the Old Age Security (O.A.S),
Guaranteed | ncome Supplement and the Canada and Quebec Pension Plans al so provided that
retirement benefits were to be paid beginning at age 65. By the 1970s, the orientation in
respect of the treatment of age had been set. Public social security and pension schemes as
well as private pension plans were put in place in order to provide income security to older
persons; see Atcheson and Sullivan, "Passage to Retirement: Age Discrimination and the
Charter" in Bayefsky and Eberts, Equality Rights and the Canadian Charter of Rights and
Freedoms (1985), at p. 231.

Private businesses developed or adapted their plans to complement and integrate with
government pensions. About one half of the Canadian work force occupy jobs subject to
mandatory retirement, and about two-thirds of collective agreements in Canada contain
mandatory retirement provisions at the age of 65, which reflects that it is not a condition
imposed on the workers but one which they themselves bargain for through their own
organizations. Generally, it seemsfair to say that 65 has now become generally accepted as
the"normal” ageof retirement. Thishashad profound implicationsfor the organization of the
workplace -- for the structuring of pension plans, for fairness and security of tenure in the
workplace, and for work opportunities for others. The Court of Appeal succinctly put the

matter thisway in describing what it saw as the objectives of s. 9(a), at p. 53:
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One of the primary objectives of s. 9(a) was to arrive at a legidative
compromise between protecting individual sfrom age-based empl oyment di scrimination and
giving employers and employees the freedom to agree on adate for the termination of the
employment relationship. Freedom to agree on atermination dateisof considerable benefit
to both employers and employees. It permits employersto plan their financial obligations,
particularly in the area of pension plans and other benefits. It also permits a deferred
compensation system whereby employees are paid less in earlier years than their
productivity and more in later years, rather than have a wage system founded on current
productivity. In addition it facilitates the recruitment and training of new staff. It avoids
the stress of continuous reviews resulting from ability declining with age, and the need for
dismissal for cause. It permits a seniority system and the willingness to tolerate its
continuance having the knowledge that the work relationship will be coming to an end at
a finite date. Employees can plan for their retirement well in advance and retire with
dignity.

Another important objective of s. 9(a) was the opening up of the labour
market for younger unemployed workers. The problem of unemployment would be
aggravated if employers were unable to retire their long-term workers.

To put it inits simplest terms, mandatory retirement has become part of the very fabric of
the organization of the labour market in this country. Thiswas the situation when s. 9(a) of
the Human Rights Code, 1981 was enacted. It was the situation when the Charter was

proclaimed as well.

It must be said, however, that there has been a profound alteration in society's view of age
discriminationinrecent yearsand, in consequence, of mandatory retirement. Originally, social
services schemes and private arrangements, which encouraged and sometimes required
mandatory retirement coupled with pension benefits were viewed as areward for alifetime
of service, and there is no doubt that the beneficial aspects of these plans do serve the
important goal of ensuring financial security for the aged, and many still so regard it. But as
Jacques Maritain has taught us, human rights continue to emerge from human experience:
Man and the Sate (1951). For some, it became all too obvious that retirement was a curse
rather than a blessing and resulted in deprivations of former advantages that a number of

commentators have denounced in biting terms: see, for example, McDougal, Lasswell and
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Chen, "The Protection of the Aged from Discrimination” in Human Rights and World Public
Order (1980), chapter 15, especially at pp. 779-82.

Age had not fully emerged as an unacceptable ground of discrimination when the early
international human rights documents were adopted. These did not specifically refer to age
among impermissible grounds of discrimination although their specific enumerations were
never regarded as exhaustive. At al events, in the light of growing concerns about the issue,
the United Nations undertook a study on the aged (Question of the Elderly and the Aged (report
of the Secretary General) U.N. Doc. A9126 (1973)), which culminated in aresolution of the
General Assembly in which that body, emphasizing the "respect for the dignity and worth of
the human person”, urged member statesto "discourage, whenever and wherever the overall
situation alows, discriminatory attitudes, policies and measures in employment practices

based exclusively on age" (G.A. Res. 3137, U.N. Doc. A19030 (1973)).

Theevolving right against discrimination on the ground of ageisgaining groundinthisand
other countries. | have mentioned earlier its partial recognition in the Human Rights Codes.
In some provinces, asin the British Columbia statute dealt with in Harrison, supra, it is still
only recognized in the form in which it existed in Ontario before 1982. Other provinces,
Quebec, New Brunswick and Manitoba, have now gone further and prohibited age
discriminationinemployment altogether. Similarly in 1967, the United States enacted the Age
Discrimination in Employment Act, 29 U.S.C. {SS} {SS} 621-634 (1976), athough it was
limited to persons between 40 to 65. In 1977, however, Maine abolished as of 1980 all
mandatory retirement in both the public and private sectors (the Act is discussed by Kertzer,

"Perspectives on Older Workers. Maine's Prohibition of Mandatory Retirement” supra.

The Nature of the Right
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Section 15(1) of the Charter specifically mentions age as one of the grounds of
discrimination sought to be protected by that provision, and thereisno doubt as| have already
indicated that such discrimination, like the other categories mentioned, can constitute a
significant abridgement to the dignity and self-worth of the human person. It must not be
overlooked, however, that there are important differences between age discrimination and
some of the other grounds mentioned in s. 15(1). To begin with there is nothing inherent in
most of the specified grounds of discrimination, e.g., race, colour, religion, national or ethnic
origin, or sex that supports any general correlation between those characteristics and ability.
But that is not the case with age. Thereisageneral relationship between advancing age and
declining ability; see " The Age Discrimination in Employment Act of 1967" (1976), 90 Harv.
L. Rev. 380, at p. 384; Tarnopolsky and Pentney, Discrimination and the Law (1985), at p. 7-5.
This hardly means that general impediments based on age should not be approached with
suspicion, for we age at differential rates, and what may be old for one person is not
necessarily so for another. In assessing theweight to be given to that consideration, however,
we should bear in mind that the other grounds mentioned are generally motivated by different
factors. Racial and religious discrimination and the like are generally based on feelings of
hostility or intolerance. On the other hand, as Professor Ely has observed, "the facts that al
of us once were young, and most expect one day to be fairly old, should neutralize whatever
suspicion wemight otherwise entertai n respecting themultitude of laws. . . that comparatively
advantage those between, say, 21 and 65 vis-a-visthosewho areyounger or older”, Democracy
and Distrust (1980), at p. 160. Thetruthisthat, while we must guard against laws having an
unnecessary del eteriousimpact on the aged based on inaccurate assumptions about the effects
of age on ability, there are often solid grounds for importing benefits on one age group over
another in the development of broad social schemes and in allocating benefits. The careful
manner inwhich the General Assembly Resolution ontherightsof theagedisframedisworth

noting. Its recommendation discouraging discriminatory practices in employment based
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exclusively on age is prefaced by the words that this be done "wherever and whenever the

overall situation allows".

| turn then to the balancing of the competing values mandated by s. 1 of the Charter.

Section 1

Preliminary Issue

| have already referred in a general way to the approach taken by this Court in weighing
competing values in assessing whether a legidative scheme or other law constitutes a
reasonable exception to a right guaranteed under the Charter, and | shall not repeat it here.
Before making this assessment, however, it isnecessary to dispose of apreliminary issuethat
has arisen inthiscase. Inthe Court of Appeal, the majority largely confined its examination
of s. 1to the specific situation beforeit, i.e., it considered the specific import of s. 9(a) of the
Human Rights Code, 1981 to mandatory retirement intheuniversity setting. Onan examination
of the evidence in that specific area, it concluded that s. 9(a) constituted a reasonable
exception to the right under s. 15 of the Charter not to be subjected to discrimination on the
ground of age. Blair JA. (dissenting), however, was of the view that s. 9(a) had to be
considered against the background of all the situations to which it could apply and in
considering theissue in thisway he concluded that s. 9(a) did not meet the requirements of s.
1 of the Charter. The tria judge, Gray J., | should say, also considered the whole context
against which the provision operated but concluded that it was justified under s. 1 of the

Charter.
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| agree, and thiswas conceded by the Attorney General for Ontario, that the analysis under
s. 1 should not be restricted to the university context. The appellantsin this case were denied
the protection of the Code, not because they were university professors but becausethey were
65 years of age or over. To restrict examination of its application to the university context
would be inconsistent with the first component of the proportionality test enunciated by this
CourtinR. v. Oakes, at p. 139, namely, that "the measures adopted must be carefully designed
to achieve the objective in question”. Section 9(a) is not restricted to the university context,
and while evidence respecting the specific context in which theissue arisesmay, asl indicated
earlier, serve as an example to demonstrate the reasonableness of the objectives, it must not

be confused with those objectives. To the objectives | now turn.

Objectives

The objective of ss. 9(a) and 4 of the Human Rights Code, 1981 is to extend protection
against discrimination to persons in a specified age range. The protection as originaly
prescribed was limited, we saw, to persons between the ages of 45 and 65, an age group
considered with considerable justification to be most in need of protection. Barring specific
skills, it is generaly known that persons over 45 have more difficulty finding work than
others. They do not havetheflexibility of the young, adisadvantage often accentuated by the
fact that the latter are frequently more recently trained in the more modern skills. Their
difficulty is aso influenced by the fact that many in that age range are paid more and will
generally serve a shorter period of employment than the young, a factor that is affected not
only by the desire of many older peopleto retire but by retirement policies both in the private
and public sectors. By 1982, youth employment had also become a more serious factor and

the protection was extended, we saw, to the ages of 18 to 65.
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Those over 65 are by and large not as seriously exposed to the adverse results of
unemployment as those under that age. As mentioned earlier, many social security schemes
and private pensions are geared to have effect on the attainment of 65. The respondents,
however, did not rely on this factor as congtituting a sufficient justification for the
differentiation made in the Code between those under, and those over 65. And there is no
guestion that while social security and private pension schemes may afford some financial
redress, many older people have need of additional income, a situation that is becoming more
apparent as people live longer. Besides, as | indicated earlier, work cannot be considered
solely from a purely economic standpoint. In awork-oriented society, work is inextricably
tied to the individual's self-identity and self-worth. | need not pursue this further, however,
for asthe respondents argued, there are several intertwined objectives of these provisionsand

it isin terms of these combined objectives that the legislation must be assessed.

Thegeneral objectivesof thelegislaturein enacting ss. 9(a) and 4, Gray J. noted, arereadily
apparent from a reading of the debates leading to their enactment. Throughout the debate,
great concern was expressed about the perplexing problem of not affording protection in the
employment sector for those over 65, but inthe end other considerations predominated. After
voicing his concerns about mandatory retirement, the Minister, the Honourable Mr. Elgie, in

moving second reading of the Bill, continued (Ontario Hansard, May 15, 1981, at p. 743):

On the other hand, | can appreciate the views of those employees who fear
that such achange might result in their delayed retirement and delayed benefits, especially
for those older workers who wish to take advantage of what they have considered for years
to be the normal age of retirement.

We also have to look at the labour market ramifications of extending the
definition of age under the code and the effect it might have on younger persons entering
the labour force. The rates of unemployment there are chronically the highest.
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Later, on May 25, 1981 (ibid., at p. 959), he again noted that

... emotionally, we all want to do that [rai se the age of mandatory retirement], but in doing
so we must make sure we do not deprive peopl e of certain rightsthey expect, and rightfully
expect, when they retire.

We should not rush headlong into that; we shoul d recognizethat we must not
deprive people of certain benefits they have come to expect following retirement, and we
must be sure that we do not interfere with hiring and personnel practices, and with the

problem of youth unemployment, by acting very hastily over an issue that we have strong
emotional feelings about.

At the Committee stage, the Minister again spoke of the reasons why the government was not
ready to abandon the age of 65 as the upward limit for protection of the Code in the field of
employment. On December 1, 1981 (ibid., at p. 4097), he stated:

One cannot address this issue without thoughtful consideration of the real issues -- the
demographicissues, youth unemployment i ssues, pension benefitsand the changesthat may
be suddenly thrown on people who had not planned it in that way. Those are things that
have to be considered.

... Let us not pretend that there is any disagreement about the principle. We are talking
about the problems that may arise, and that is what we are going to address in the study.

What comes out clearly from the debates is the anguish of the members in the face of a
measure, which for reasons they viewed as overriding, they felt could not be extended to the
protection of the elderly, and the government undertook to make further studies of the

ramifications of raising the age limit.

Assuming the test of proportionality can be met, most of the reasons identified by the
Legidature for not extending the protection of the Code to those over 65 warrant overriding
the constitutional right of the equal protection of thelaw. That wastheview, aswell, of Gray

J. who, in a passage (at p. 32) with which | am in complete agreement, thus put the matter:
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The foregoing excerpts from Hansard indicate the true objectives of the
Legidature in limiting protection against age-based employment discrimination.
Ramifications relating to the integrity of pension systems and the prospects for younger
members of the labour force were the predominant concerns. The object of the age ceiling
is intimately related to the desire for cautious legidative reform. On their face, these
objectivesand concernsare of sufficient importancetowarrant overriding aconstitutionally
protected right. The motivating concerns can be readily characterized as "pressing and
substantial in a free and democratic society".

What we are confronted with is a complex socio-economic problem that involvesthe basic
and interconnected rules of the workplace throughout the whole of our society. As already
mentioned, the Legislature was not operating in a vacuum. Mandatory retirement has long
been with us; it is widespread throughout the labour market; it involves 50 per cent of the
workforce. The Legidature's concerns were with the ramifications of changing what had for
long been the rule on such important social issues as its effect on pension plans, youth
employment, the desirability of those in the workplace to bargain for and organize their own
terms of employment, the advantages flowing from expectations and ongoing arrangements
about terms of employment, including not only retirement, but seniority and tenure and,
indeed, almost every aspect of the employer-employee relationship. These issues are surely
of "pressing and substantial [concern] in a free and democratic society”. And as Gray J.
observed at p. 32, this conclusion is generally reinforced by reference to other industrialized
democracies. TheUnited States, the United Kingdom, Ireland, Australia, the Federal Republic
of Germany, Norway and Japan all recognize some form of pension-associated mandatory

retirement.

As for the objective of reducing youth unemployment, it seems to me that such objective
should not be accorded much weight. If the values and principles essential to a free and
democratic society include, according to Oakes, "respect for theinherent dignity of the human

person” and " commitment to social justiceand equality”, thenthe objectiveof forcibly retiring
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older workers in order to make way for younger workers is in itself discriminatory since it
assumes that the continued employment of some individuals is less important to those
individuals, and of lessvalueto society at large, than is the employment of other individuals,

solely on the basis of age.

Proportionality

The objectivesof thelegidation being sufficient towarrant overriding aconstitutional right,
it remainsto consider whether the means employed to achieve them are proportional in terms
of the guidelines previously enunciated by this Court and set forth earlier in these reasons.
First of the matters to be considered is whether these means are rationally connected to the

objectives.

Rationality

| find little difficulty in holding that the legislation is rationally connected to its objectives
and | shall only briefly deal with this issue since most of the same considerations arise in

discussing whether the legidlation impinges on the guaranteed right as little as possible.

In examining this question, the history of mandatory retirement and its position as an
integral part of the organization of the workplace, which | have already discussed, must not
be overlooked. And, asGray J. observed, supra, at pp. 35-36, the courts " consideration of the
propriety of the Legidature's methods cannot be divorced from the knowledge that the
L egislature's cautious conduct ismotivated by the concernfor an orderly transition of values'.

| noted earlier that the resolution of the General Assembly of the United Nations itself
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manifests arecognition of the need to have regard for the "overall situation” in advancing the

rights of the aged.

The legidation obviously achieves its purpose of maintaining stability in pension
arrangements, and isthusrationally connected to that end. That istrue, aswell, of the impact
of having a set age of retirement on conditions of work. Mandatory retirement is part of a
complex web of ruleswhichresultsin significant benefitsaswell asburdensto theindividuals
affected. In consequence, there is nothing irrational in a system that permits those in the
private sector to determine for themselves the age of retirement suitable to a particular area

of activity.

Finally, there is the concern for youth unemployment. As | noted earlier, mandatory
retirement appears to have some influence on youth employment in closed systems such as
universities. Asageneral proposition, however, the evidence, as Gray J. noted, is somewhat
conjectural and | attach little weight to it. As Professor Pesando has pointed out in a passage
cited by the British Columbia Court of Appeal in Harrisonv. Univ. of B.C. (at p. 159), the job
opportunities made available through mandatory retirement should not be accorded a central

role in the debate on mandatory retirement.

Onthewhole, however, asstated earlier, | have no difficulty concluding that the legislation

isrationally connected to the various objectives sought to be accomplished.

Minimal Impairment

| turn then to the question whether mandatory retirement impairs the right to equality

without discrimination on the basis of age "as little as possible”. In undertaking thistask, it
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is important again to remember that the ramifications of mandatory retirement on the
organization of the workplace and its impact on society generally are not matters capable of
precise measurement, and the effect of its remova by judicia fiat is even less certain.
Decisions on such matters must inevitably be the product of amix of conjecture, fragmentary
knowledge, general experience and knowledge of the needs, aspirations and resources of
society, and other components. They are decisions of a kind where those engaged in the
political and legidative activities of Canadian democracy have evident advantages over
membersof thejudicial branch, asIrwin Toy, supra, at pp. 993-94, hasreminded us. Thisdoes
not absolve the judiciary of its constitutional obligation to scrutinize legidative action to
ensure reasonable compliance with constitutional standards, but it does import greater
circumspection than in areas such as the criminal justice system where the courts knowledge

and understanding affords it a much higher degree of certainty.

In performing their functions of ensuring compliance with the constitutional normsin these
amorphous areas, courts must of necessity turn to such available knowledge as existsand, in
particular, to social science research, both of a particular and general nature. The Court of
Appea in its judgment (at pp. 49-51) has helpfully described the difficult problems of
evaluating these works and the extent to which the judiciary should defer to legidlative
judgment in determiningissuesof minimal impairment of aconstitutional right when evidence
rationally supports the legidative judgment. This Court has, however, recently dealt with
these issuesin Irwin Toy, supra, which | have discussed earlier in these reasonsand | rely on
what | have aready saidthere. | simply reiterate herethat the operative questionin these cases
is whether the government had a reasonable basis, on the evidence tendered, for concluding
that the legislation interferes as little as possible with a guaranteed right, given the

government's pressing and substantial objectives.

1990 CanLll 60 (SCC)



-85-

In examining this question, it is relevant as it was in the examination of the issue of the
rationality of thelegidlative means employed in attaining the L egislature's objectives, to recall
the historical origins of mandatory retirement at age 65 and its evolution as one of the
important structural elements in the organization of the workplace. As a result of this
development, | repeat, 65 has come to be generally considered the normal age of retirement
and some 50 per cent of the work force is organized on the basis of mandatory retirement at
that age. Thereisthus no stigma attached to being retired at 65. It conforms aswell to what
most people would do voluntarily. Indeed, the evidence indicates that there is an increasing
trend towards earlier retirement. Many regard it asareward for long years of service and, for
one reason or another, look forward to retirement. The estimates of workers who would
voluntarily elect to work beyond the age of 65 vary from 0.1 to 0.4 per cent of the labour force,
or 4,787 to 19,148 persons annually in 1985, rising to 5,347 to 21,388 in the year 2000 (Dr.
Foot's affidavit). And the likelihood isthat a disproportionate number rank among the more

advantaged in society.

Asnoted earlier, mandatory retirement forms part of aweb of interconnected rulesmutually
impacting on each other. Indealing with university policies on mandatory retirement, | noted
itsimpact inthe university context. Inthat context, we saw, mandatory retirement forms part
of a system of long-term employment up to age 65. The system involves increased
remuneration over the years without, on the whole, reference to ongoing performance, and
reduces demeaning competency hearings for dismissal and the like. | refer again to that
portion of the Court of Appeal'sjudgment at p. 54 cited above. As| mentioned earlier, while
s. 9(a) cannot be looked at in the discrete setting of the university, it serves as a microcosm
that throws important light on what is awidespread |abour market phenomenon involving 50

per cent of the work force and undoubtedly affecting other areas by a kind of osmosis.
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While there are significant differences from sector to sector, the university system isin
many respects areflection of many other parts of the work force where mandatory retirement
ispart of acomplex, interrelated, lifetime contractual arrangement involving something like
deferred compensation. Certainly it istrue of union-organized labour where seniority serves
as something of afunctional equivalent to tenure. Seniority not only allocatesthe high paying
jobs to senior people; it protects them against layoffs which are first allocated to younger
people. And it takes no great stretch of the imagination to understand that reduction in
performancein theyearsbefore retirement will be met with more understanding and tolerance
than if the person were not close to retirement. As| indicated, this type of arrangement is
reflected by osmotic forcesin many other areas of thework force. Many organizations are so
arranged that the individual is paid increasingly higher remuneration with the years with the

expectation or understanding that he or she will depart at a certain stage.

Asthe study by Professors Gunderson and Pesando submitted by the respondentsindicates,
mandatory retirement cannot be looked at in isolation. In the view of these scholars, the
repercussions of abolishing mandatory retirement would be felt "in all dimensions of the
personnel function:  hiring, training, dismissals, monitoring and evauation, and
compensation”. All these issues would require to be addressed. In a passage cited with
approval by Gray J., at p. 38 these authors observed:

In short, anumber of issuesregarding the design of occupational pension planswould have
to be addressed if mandatory retirement were not permitted. So, too, would thewage policy
followed by many employers, especially when the pension benefit is linked to the
employee's earnings. The use of the occupational pension plan as avehicle for deferring a
portion of the employee's total compensation to the employee's later work years may be
reduced. Asbefore, not permitting mandatory retirement islikely to require compensating
adjustments el sewhere in the compensation package and in the set of work rulesthat govern
the workplace.
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Intinkering with mandatory retirement, we are affecting aninstitution closely intertwined with

other organizing rules of the workplace.

The parties presented competing social science evidence on each of these issues. The
appellants began by underlining that mandatory retirement simply constituted arbitrary
treatment of individuals on the sole ground that they are members of an identifiable group,
citing the 1985 Federal Parliamentary Committee on Equality Rights, Equality For All, at p.
21. While there may be some jobs where mandatory retirement can be justified on the basis
of areasonabl e and bonafide occupational qualification, they said, s. 9(a) doesnot differentiate
between these jobs and those where it cannot be so justified. It would, they added, be easy to
design a scheme permitting mandatory retirement only in workplaces where it was required,
for example, to preserve the integrity of existing pension plans or to implement a scheme to
hire younger persons. At all events, they argued, the evidence they submitted disclosed: that
the abolition of mandatory retirement would not increase youth employment; that pension
plansdo not requiremandatory retirement to providefinancial security for employees, and that
it would not have asignificant effect on personnel policies, including deferred compensation,
dismissals, evaluation and monitoring, or planning considerations which were in any event
matters only of administrative convenience or costs. They drew attention to the fact that in
several Canadian jurisdictions, New Brunswick, Quebec and Manitoba, mandatory retirement

had been abolished without adverse effects, and the same was true of Maine.

The respondents naturally submitted evidence supporting the opposite conclusions. Their
argument and evidence in support wasthat anumber of consequenceswould likely arise at all
stages of the employment relationship. At the hiring stage, it could reduce youth employment
opportunities. As well, employers might be reluctant to hire middle-aged workers in the

absence of a known age when the contract must end, and this might restrict promotion
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opportunities for older workers. Deferred compensation would not be as feasible. Asto
working conditions, the evidence they presented was to the following effect: dismissals of
older workers would likely increase; monitoring and evaluation of al workers would also
increase; so too would continuous monitoring and evaluation; ultimately, compensation of
older workerswould fall and that of younger workers would rise; the importance of seniority
would be affected. In addition, the design of occupational pension plans would have to be
reviewed. Asnow constituted, these plansform part of deferred compensation schemeswhich

generally benefit workers.

In the face of these competing views, it should not be altogether surprising that the
L egislature opted for a cautious approach to the matter. The Legidature, likethis Court, was
faced with competing socio-economic theories, about which respected academics not
unnaturally differ. Inmy view, the Legisatureisentitled to choose between them and surely
to proceed cautioudly in effecting change on such important issues of social and economic
concern. On issues of this kind, where there is competing social science evidence, | have
already discussed what Irwin Toy, supra, has told us about the stance the Court should take.

In aword, the question for this Court is whether the government had a reasonable basis for

concluding that the legidation impaired the relevant right as little as possible given the

government's pressing and substantial objectives.

We are told that a number of jurisdictions have removed mandatory retirement and the
apprehended effects have not resulted. | should say, first of al, that this step did not result
from judicial fiat, but out of alegislative choice. A study on the Maine legislation to which
| have already referred (see Kertzer, supra, at p. 168) revealsthe incremental way in which a
legidative process for the abolition of mandatory retirement proceeded. More important,

however, is that we do not really know what the ramifications of these new schemes will be
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and the evidence isthat it will be some 15 to 20 years before areliable analysis can be made.
The American data available is open to question because the "tax back" features of the
American social security legislation discourage workers from continuing to work beyond the
normal retirement age. We thus do not really know how many workers will opt for alonger
working lifein aclimate where 65 is no longer the normal age and thus the nature and extent
of the impact the removal of mandatory retirement would have on the organization of the

workplace.

Take the issue of pensions. The importance of this issue and its interrelationship with

mandatory retirement is set forth by Professors Gunderson and Pesando in the following

passage (at p. 8):

Mandatory retirement, as part of a collective agreement or acompany personnel policy, is
highly correlated with the existence of occupational pension plans. For example, the
ConferenceBoard report (page 7) indicatesthat ninety-six per cent of their respondentswith
a pension plan have a mandatory retirement policy. A recent Labour Canada report
indicates that 95 per cent of the pension plansin Canadian collective agreements of 500 or
more empl oyees contain mandatory retirement clauses, and that approximately 70 per cent
of these agreements contain pension provisions. Therefore, about two-thirds of these major
collective agreements have mandatory retirement provisions.

The appellants nonetheless argue that the removal of mandatory retirement has no
demonstrated effect on pensions, and that any dislocations resulting from such removal could
easily be adjusted. But there is strong evidence to support Dickson C.J.'s remark in
Beauregard v. Canada, [1986] 2 S.C.R. 56, at p. 83, that "thereis a close relationship between

salaries and pensions'. Professors Gunderson and Pesando put it this way:

Especialy if theemployee'spensionislinked to the employee'searningsjust
prior to retirement, the pension planislikely to be an important vehicle through which the
deferral of total compensation takes place (JamesE. Pesando, " The Useful ness of the Wind-
Up Measure of Pension Liabilities,” Journal of Finance, July 1985, entered as Exhibit "L").
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The pension benefits earned each year tend to rise with the employee's age and years of
service. Pension benefits become more valuable as the employee nears the age at which
they become payable, and wage increases granted the employee have a magnified impact
through the benefit formula. Without mandatory retirement, there would likely be a
reduction in the willingness of employers to defer compensation. This would require
adjustments in pay policy and/or the pension plan on this account.

Thereis concern that if the age of retirement islifted, social security benefits will be moved

upwards.

It can be seen, therefore, that the concern about mandatory retirement is not about mere
administrative conveniencein dealing with asmall percentage of the population. Theconcern
iswith theimpact theremoval of arulethat isgenerally beneficial for workerswould have on

the compelling objectives the Legid ature has sought to achieve.

It is argued that the Legislature should tailor the legislation so as to permit mandatory
retirement only in those industries where age constitutes a reasonable and bona fide
employment requirement. Aswe saw in discussing university policies, however, oneis not
necessarily concerned with whether aparticul ar individual isor isnot competent to do thejob.
We are concerned with whether a private organization should or should not be organized in
those terms; see also Stoffman v. Vancouver General Hospital, supra. It seems difficult to see
how the L egislature could in the absence of an examination in context of factors such aswere
analyzed in the university context and in the context of these companion cases be able to
divine this ahead of time. Nor isit by any means obvious that a Human Rights Commission

is necessarily the most appropriate body to make that assessment.

Indeed, there are not only valid economic reasons, but sound reasons of social policy, for

the Legislature's not imposing its will in the area. Mandatory retirement is not government
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policy in respect of which the Charter may be directly invoked. It is an arrangement
negotiated in the private sector, and it can only be brought into the ambit of the Charter
tangentially becausethe L egislature has attempted to protect, not attack, aCharter value. This
is not a case like Blainey, supra, where the provision in question could only have a

discriminatory purpose.

It must be remembered that what we are dealing with is not regulation of the government's
employees; nor isit government policy favouring mandatory retirement. It simply reflectsa
permissive policy. It allows those in different parts of the private sector to determine their
work conditionsfor themselves, either personally or through their representative organizations.
It was not a condition imposed on employees. Rather it derives in substantial measure from
arrangements which the union movement or individual employees have struggled to obtain.
It results from employment contracts that ensure stable, long-term employment, and some
security for retirement. Far from being an unmitigated evil, it forms, as Professor Gunderson
puts it, "an intricate part of the interrelated employment relationship” that is generally

beneficial to both employers and employees. Expectations have built up on both sides.

Asl stated, thelabour movement, which comprisesthe most protected group of employees,
fought for it for many years. University faculties and personnel, with which we are directly
concerned here, actively sought it. Thelabour movement isnow worried about itselimination.
The Canadian Labour Congress adopted a resol ution on the subject (No. 377), passed in 1980

and confirmed in 1982, which reads as follows:

WHEREAS the organized labour movement has fought hard and long
legidlative battles to establish the mandatory retirement age of sixty-five (65) years; and
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WHEREAS the labour movement has continued to press for alowering of
the retirement age with adequate pensionsin order that workers may enjoy afew years of
leisure in good health; and

WHEREA S amandatory retirement age provides employment for Canada's
youth entering the labour market for the first time; and

WHEREAS there has been recent discussion and especially Senator David
Croll's report expressing some desire to end the mandatory retirement age and encourage
a system of voluntary retirement;

BE IT RESOLVED that the Canadian Labour Congress oppose the erosion
of the mandatory retirement system, and that the current permissive legal framework with
regard to mandatory retirement be maintained, so that the unions that wish to accept

mandatory retirement are free to do so and those that wish to eliminateit can do so through
collective bargaining.

Involved here, as| indicated, are important social aswell as economic values. The present
situation allowsthe parties concerned, the empl oyers and the empl oyees, thefreedom to agree
about an issue of central importance to their lives and activities. The freedom of employers
and employeesto determine conditions of the workplace for themselves through a process of
bargaining isavery desirable goal in afree society. Certainly, the partiesinvolved desireit.
The employers are contesting this action. The labour movement, which represents a
significant portion of the labour force and whose efforts have benefited other workers, both
through | egisl ation adopting standard conditionsin collective agreements and through private

agreements that emulate them, contestsit as well.

Both employers and employees may prefer a contractual relationship which includes a
definite termination date rather than an indefinite work term, because such an agreement
provides a number of benefits to both parties. | have already referred to these -- a type of
deferred compensation scheme, periodic asopposed to continuousmonitoring that may prevail
if an employee's compensation is tied to productivity at all times, a "due process' scheme

achieved through seniority rules, consensual evaluation and promotion procedures, a known
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time ending the work relationship which permits both employer and employee to engage in
long-term planning, and adesire for atermination date that allowstheindividual to retirewith
dignity. These are looked upon by both sides as characteristics of a lifetime contractual
arrangement in which mandatory retirement is an integral part. Though an individual may,
guite understandably, object to being mandatorily retired when he or she becomes 65, it does
not alter the fact that this was the arrangement that underlay the expectations of both parties

at the beginning and throughout the employee's working life and for which they contracted.

| do not intend here to take sides on the economic arguments, and it may well be that
acceptable arrangements can be worked out over time to take more sensitive account of the
disadvantages resulting to the aged from present arrangements. But | am not prepared to say
that the course adopted by the Legisature, in the social and historical context through which
we are now passing, isnot onethat reasonably balances the competing social demandswhich
our society must address. Thefact that other jurisdictions have taken adifferent view proves
only that the Legislatures there adopted a different balance to a complex set of competing
values. The latter choice may impinge on important rights of others, especially those near
retirement. Theobservations| madein R. v. Edwards Booksand Art Ltd., supra, at p. 795, have

application here:

By theforegoing, | do not mean to suggest that this Court should, asageneral
rule, defer to legidative judgments when those judgments trench upon rights considered
fundamental in afree and democratic society. Quitethe contrary, | would have thought the
Charter established theoppositeregime. Ontheother hand, having accepted theimportance
of the legidlative objective, one must in the present context recognize that if the legidative
goal isto be achieved, it will inevitably be achieved to the detriment of some. Moreover,
attemptsto protect the rights of one group will also inevitably impose burdens on therights
of other groups. There is no perfect scenario in which the rights of all can be equally
protected.
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In such circumstances, as | there stated, "a legislature must be given reasonable room to
manoeuvre to meet these conflicting pressures’. What a court needs to consider is whether,
on the available evidence, the Legislature may reasonably conclude that the protection it
accords one group does not unreasonably interfere with a guaranteed right. To repeat the
formulation adoptedin Irwin Toys, supra, the L egisl ature had areasonabl e basi sfor concluding
that the rights of the aged were impaired aslittle as possible given the government's pressing

and substantial objectives.

Overbreadth

| have dedlt with s. 9(a) of the Human Rights Code, 1981 solely in terms of mandatory
retirement. That, asl seeit, isthereal cause of concern about the provision. Itisright to say,
however, that the appellants attack on the provision was more comprehensive. In their
counsel'sview, s. 9(a) deniesthem any protection against any form of age-based employment
discrimination under the Code. Even if it could be justified if confined to mandatory

retirement, he argued, it would simply be overbroad.

Counsel did not pressthis argument too strongly, and in my view rightly so. With respect,
it seems to me, the argument addresses concerns that are more fanciful than rea. In R. v.
EdwardsBooksand Art Ltd., supra, at p. 795, | cautioned against atoo abstract, too theoretical,
approach to constitutional interpretation. The Constitution, | there observed, must be applied
on a redlistic basis taking account of the practical, living facts to which legidation is
addressed. Here counsel for the appel lants was hard-pressed to give an example of age-based
discrimination that would not otherwise be covered by the Code. The one example he did
give, a highly unlikely situation in the workplace, could be deat with by the Code as

harassment. It would be wrong to let the constitutionality of the legislation hang on the
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Legidature'sfailureto addresssituationsthat are, for all practical purposes, hypothetical inthe
workplace. Thisfussy concern for legidative perfection cannot realistically be expected. In
fact, it may be, ascounsel for the universities suggested, that the L egislature may have wished
to allow someflexibility to make adjustmentswith respect to hours of work or responsibilities
on the basis of age. Nobody doubts that the effective impact of the provisionisin relation to

mandatory retirement.

Effects

There remainsthe question whether there is a proportionality between the effects of s. 9(a)
of the Code on the guaranteed right and the objectives of the provision. From the perspective
from which the arguments were, for the most part, advanced, | could say, as| did in respect
of the universities policies, that thisenquiry really involved the same considerations aswere
discussed in dealing with the issue of whether the legislation met the test of minimal

impairment.

That is certainly true, but it seems to me that the legislation may usefully be approached
from arather different, and probably truer, perspective. It isimportant to keep in mind that
the Legidature did not purport to legislate about mandatory retirement at all. What it
genuinely sought to do was to protect individuals within a particular age range. Given the
macro-economic and social concerns of extending this protection beyond 65, it did not accord
the same protection beyond that age. The effect, of course, was to deny equal protection of
the law for those over 65, just as, | suppose, government does not accord equal benefit of the

law by granting old age pensions at 65, rather than at 63 or 64 for those who need it.
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It seemsto me, however, that the courts must exercise considerabl e caution in approaching
this type of Charter problem. This is not a case like Blainey, supra, where there is no
legitimate ground to support aprovision. Itisquiteobviousfrom looking at the situation there
that the different treatment accorded women was simply based on an irrelevant personal trait.
In short, it was sex discrimination. The situation is quite different here. The Legidature
sought to provide protection for a group which it perceived to be most in need and did not
include othersfor rational and serious considerationsthat, it had reasonablegroundsto believe,

would serioudly affect the rights of others.

Inlooking at thistype of issue, it isimportant to remember that a L egislature should not be
obliged to deal with all aspects of a problem at once. It must surely be permitted to take
incremental measures. It must be given reasonable leeway to deal with problems one step at
atime, to balance possibleinequalities under the law against other inequalities resulting from
the adoption of a course of action, and to take account of the difficulties, whether social,
economic or budgetary, that would arise if it attempted to deal with social and economic
problems in their entirety, assuming such problems can ever be perceived in their entirety.
This Court has had occasion to advert to possibilities of thiskind. InR. v. Edwards Books and
Art Ltd., Dickson C.J., there dealing with the regulation of business and industry, had thisto
say,ap. 772:

| might add that in regulating industry or businessit isopento thelegislature
to restrict its legislative reforms to sectors in which there appear to be particularly urgent
concerns or to constituencies that seem especially needy. In this context, | agree with the
opinion expressed by the United States Supreme Court in Williamson v. Lee Optical of
Oklahoma, 348 U.S. 483 (1955), at p. 489:

Evils in the same field may be of different dimensions and proportions,
requiring different remedies. Or so the legislature may think . . . . Or the
reform may take one step at a time, addressing itself to the phase of the
problem which seems most acuteto thelegislativemind. ... Thelegidature
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may select one phase of one field and apply aremedy there, neglecting the
others.

The question becomes whether the cut-off point can be reasonably supported. In Blainey,
it could not. Herel think it can and | do not think (though thisis a matter that always bears
scrutiny) that the cut-off point, which is not only reasonable but is appropriately defined in
terms of age, isnecessarily invalid because thisisaprohibited ground of discrimination. The
Charter itself by its authorization of affirmative action under s. 15(2) recognized that
legitimate measuresfor dealing withinequality might themsel vescreateinequalities. 1t should
not, therefore, be cause for surprise that s. 1 of the Charter should allow for partial solutions

to discrimination where there are reasonable grounds for limiting a measure.

Thisleadsto afinal consideration. The Charter, we saw earlier, was expressly framed so
as not to apply to private conduct. It left the task of regulating and advancing the cause of
human rights in the private sector to the legidative branch. This invites a measure of
deference for legidative choice. As counsel for the Attorney General for Saskatchewan
colourfully put it, this "should lead us to ensure that the Charter doesn't do through the back
door what it clearly can't do through the front door”. Not, | repeat, that the courts should stand
idly by in the face of abreach of human rightsin the Code itself, as occurred in Blainey. But
generally, the courts should not lightly use the Charter to second-guess legidative judgment
astojust how quickly it should proceed in moving forward towardstheideal of equality. The
courts should adopt a stance that encourages legidative advancesin the protection of human
rights. Some of the steps adopted may well fall short of perfection, but as earlier mentioned,
the recognition of human rights emerges slowly out of the human condition, and short or
incremental steps may at times be aharbinger of adeveloping right, afurther step in thelong

journey towards full and ungrudging recognition of the dignity of the human person.
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| would dismiss the appeal. | would answer the constitutional questions as follows:

Yes.

Yes.

No.

Does s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
violate the rights guaranteed by s. 15(1) of the Canadian Charter of Rights
and Freedoms?

Is s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
demonstrably justified by s. 1 of the Canadian Charter of Rights and
Freedoms as a reasonable limit on the rights guaranteed by s. 15(1) of the
Charter?

Does the Canadian Charter of Rights and Freedoms apply to the mandatory
retirement provisions of the respondent universities?

If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, dothemandatory retirement provisionsenacted by each of them
infringe s. 15(1) of the Charter?

If these provisions had been enacted by government, they would infringe s. 15(1) of the

Charter.
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5. If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, are the mandatory retirement provisions enacted by each of
them demonstrably justified by s. 1 of the Charter as a reasonable limit on
the rights guaranteed by s. 15(1) of the Charter?

If question 4 had been answered in the affirmative, these provisions would nevertheless be

justified under s. 1 of the Charter.

II\Wilson J./1

The following are the reasons delivered by

WILSON J. (dissenting) -- Thisappeal and those heard along with it were grouped together
inorder that this Court review the applicability of the Canadian Charter of Rightsand Freedoms
to a number of different entities performing different kinds of public functions which the
government has an interest in having performed. It was hoped that through an examination
of these entities, their constitutions, their objects, how they wereregulated or controlled, how
they were funded, and how they conducted their affairs, some criteria could be devel oped for
application in a principled way in determining whether other entities performing such
functions or comparabl e functions were or were not covered by s. 32 of the Charter. If such
criteriacould be devel oped, as opposed to having each entity brought before the Court and the
guestion addressed on a case by case basis, it would obviously be desirable in that both
government and such entities could at |east make an informed assessment asto whether or not
their conduct would be subject to Charter scrutiny. It iswith thisobjectivein mind, therefore,
that | approach the first question addressed by my colleague Justice La Forest in this appeal,

namely does the Charter apply to universities?
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. To Whom Does the Charter Apply?

Section 32(1) of the Charter states:

32. (1) This Charter applies
(@) to the Parliament and government of Canada in respect of al
matters within the authority of Parliament including all matters
relating to the Y ukon Territory and Northwest Territories; and

(b) tothelegidature and government of each province in respect of
all matterswithin the authority of thelegislature of each province.

Theappropriate approach to theinterpretation of this section received detail ed treatment by
this Court in RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573. Atissuewasthe question
whether acourt injunction to restrain aunion from engaging in secondary picketing infringed
aunion'sfreedom of expression under s. 2(b) of the Charter. This, inturn, raised the question
whether acourt order obtained in the course of a dispute between acompany and a union was

subject to review under the Charter.

Justice Mclintyre, speaking for the Court on thisissue, began his analysis of the Charter's
applicability by observing that s. 32(1) of the Charter made clear that the Charter applied to
the Parliament and government of Canada and to the legislatures and governments of the
provinces. But because s. 32(1) made no reference to private partiesit was his view that the
Charter did not apply to private litigation divorced from any connection to government. He

then went on to discuss what "government” as used in the section meant. He said at p. 598:

Section 32(1) refersto the Parliament and Government of Canadaand to thelegislaturesand
governments of the Provinces in respect of al matters within their respective authorities.
Inthis, it may be seen that Parliament and the L egislatures are treated as separate or specific
branches of government, distinct from the executive branch of government, and therefore
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wheretheword "government' isused in s. 32 it refers not to government in its generic sense
-- meaning the whole of the governmenta apparatus of the state -- but to a branch of
government. The word "government', following as it does the words "Parliament’ and
“Legidature', must then, it would seem, refer to the executive or administrative branch of
government. Thisisthe sensein which one generally speaks of the Government of Canada
or of aprovince. | am of the opinion that the word "government' is used in s. 32 of the
Charter in the sense of the executive government of Canada and the Provinces. [Emphasis
added.]

Having concluded that "government” meant the executive or administrative branch of
government, Mclntyre J. then moved on to consider the ways in which the executive or
administrative branch could violate the Charter. He concluded that it could happen in two
different ways. The executive could act pursuant to legislation which wasitself in violation
of the Charter. Or it could act on acommon law principle which resulted in aviolation of the

Charter. He said at p. 599:

It would seem that legidation is the only way in which a legidature may infringe a
guaranteed right or freedom. Action by the executive or administrative branches of
government will generally depend upon legidlation, that is, statutory authority. Such action
may also depend, however, on the common law, as in the case of the prerogative. To the
extent that it relies on statutory authority which constitutes or resultsin an infringement of
a guaranteed right or freedom, the Charter will apply and it will be unconstitutional. The
action will also be unconstitutional to the extent that it relies for authority or justification
on arule of the common law which constitutes or creates an infringement of a Charter right
or freedom. In this way the Charter will apply to the common law, whether in public or
private litigation. It will apply to the common law, however, only in so far as the common
aw is the basis of some governmental action which, it is alleged, infringes a guaranteed
right or freedom. [Emphasis added.]

Mclntyre J. then turned to the question that lay at the heart of Dolphin Delivery, namely
whether for the purposes of Charter application acourt order should be viewed as government

action. He concluded at pp. 600-601 that it should not:

While in political science termsit is probably acceptable to treat the courts as one of the
three fundamental branches of Government, that is, legisative, executive, and judicial, |
cannot equate for the purposes of Charter application the order of a court with an element
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of governmental action. Thisisnot to say that the courts are not bound by the Charter. The
courts are, of course, bound by the Charter as they are bound by all law. It istheir duty to
apply thelaw, but in doing so they act asneutral arbiters, not as contending partiesinvolved
in adispute. To regard a court order as an element of governmental intervention necessary
to invoke the Charter would, it seems to me, widen the scope of Charter application to
virtually all private litigation. All cases must end, if carried to completion, with an
enforcement order and if the Charter precludes the making of the order, where a Charter
right would be infringed, it would seem that all private litigation would be subject to the
Charter. In my view, this approach will not provide the answer to the question. A more
direct and amore precisely-defined connection between the element of government action
and the claim advanced must be present before the Charter applies. [Emphasis added.]

Mclntyre J. acknowledged the difficulty in defining exactly what element of government
involvement was necessary in order to bring the Charter into play. Hedid, however, indicate
at p. 602 that the Charter applied to subordinate legislation such as "regulations, ordersin
council, possibly municipal by-laws, and by-laws and regulations of other creatures of
Parliament and the Legislatures’. Where government action of this kind was relied on by a
private litigant as giving rise to an infringement of the Charter rights of another, the Charter
would apply. But acourt order alone could not be relied on as constituting government action

for Charter purposes. He said at p. 603:

Where, however, private party "A" sues private party "B" relying on the common law and
where no act of government isrelied upon to support the action, the Charter will not apply.

Mclntyre J. concluded his analysis by observing that in the case before him there was no
offending statute. There was simply a common law rule that rendered secondary picketing
tortious and subject to injunctive restraint on the basis that such picketing induced a breach
of contract. Whilethe Charter applied to thecommon law when government action was based
upon it, Mclntyre J. was of the view that in the case before him there was no government

action that would bring the Charter into play.
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What principles then are to be drawn from Dolphin Delivery? It seemsto methat there are

three:

(i) s. 32(1) of the Charter appliesto legislation broadly defined and to acts of the executive

or administrative branch of government;

(i) s. 32(1) of the Charter does not apply to private litigation divorced from any connection

to government; and,

(iii) acourt order does not constitute government action for purposes of Charter review.

These conclusions, particularly the second and third, have been the subject of considerable

criticism. Somecriticshavefound the Court'sinterpretation of the section ambiguous. Others

simply disagree with it. But it is clear that there are at least two divergent lines of thought

underlying the criticism and it might be helpful to address them.

1. Academic Opinion

(@) The Common L aw/Statute Distinction

A number of critics have interpreted the Court's reasons in Dolphin Delivery as drawing a
distinction between the common law and | egisl ation and then suggesting that the common law
and private litigation are linked and that legislation and litigation in which government is
involved arelinked. Having interpreted the decision in this manner, the critics then point out
that, if thiswere correct, the Civil Code of Lower Canada would be subject to Charter review

but the bulk of the common law would not. Professor Otis puts the point this way:
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Amazingly, the Justices of the Supreme Court of Canada do not appear to
have realized that such a sharp distinction between the common law and statute law in
applying the Charter could be of significant consequencefor thecivil law system of Quebec.
Virtually the whole field of private legal relationshipsin Quebec is governed by the Civil
Codeor statutes. If the Court'sreasoning in Dolphin Delivery is applied to characterize the
Code under subsection 32(1), the Charter seems likely to have a broader scope in Quebec
than in the common law provinces where judge-made law relating to private dealings is
immune from direct constitutional challenge. Quebecers potentially enjoy more extensive
congtitutional protection than other Canadians and, conversely, Quebec's private law is
subjected to potentially greater constitutional constraint than itscommon law counterparts.
Thisarguably amountsto little lessthan instituting adual constitutional order in Canadaon
the dlim ground that "government" in subsection 32(1) must be given an institutional
connotation.

(Otis, "The Charter, Private Action and the Supreme Court" (1987), 19 Ottawa L. Rev. 71, at
p. 87.)

Othershave madethe samepoint: see Slattery, " The Charter'sRelevanceto Private Litigation:
Does Dolphin Deliver?* (1987), 32 McGill L.J. 905, at p. 910; and Howse, "Dolphin Delivery:
The Supreme Court and the Public/Private Distinction in Canadian Constitutional Law"
(1988), 46 U.T. Fac. L. Rev. 248, at p. 251. Moreover, Professor Slattery submits that given
that in much of Canada the application of the common law ultimately depends on explicit
provisionsin various Reception Acts, it is difficult to see how one can justify excluding that

common law from Charter review: see Slattery, supra, at p. 910.

Having pointed to one of the ways in which they feel the common law/statute distinction
givesrise to difficulties, a number of critics then proceed to attack the distinction at a more
general level. Professor Manwaring, for example, observesthat it "' seemsinconsistent to say
that the rules governing secondary picketing in British Columbia can be challenged to the
extent that they infringe on freedoms of expression solely because they are found in a statute
whereas the morerestrictive rulesin the other jurisdictions cannot be because the legislatures

chose consciously not to legidate": see Manwaring, "Bringing the Common Law to the Bar

1990 CanLll 60 (SCC)



- 105 -

of Justice: A Comment on the Decisioninthe Case of Dolphin Delivery Ltd." (1987), 19 Ottawa
L. Rev. 413, at p. 444.

Professor Slattery accepts that important distinctions exist between the common law and
legidlation but emphasizesthat "these differencesareirrelevant to the question of the Charter's

application to private relations': see Slattery, supra, at p. 917. He goes on to ask:

Does it make sense to hold that the Charter applies to relations between private parties
where those relations are regulated by legislation, but not when they are governed by the
common law? Are there good reasonsin principle or policy, or in the clear wording of the
Charter, for reaching this result? Or is the distinction an arbitrary one, producing artificial
and unprincipled results? [Emphasisin original.]

And in a passage that captures the essence of much of the criticism directed at the common
law/statute distinction, Howse suggeststhat "M clntyre J.'sidentification of common law rules
with private ordering and his definition of government action in terms of statute and
government activity pursuant to statute represent aformalistic approach to the constitutionally

relevant meaning of government action”: see Howse, supra, at p. 251.

In my view, this criticism is based on a misinterpretation of the judgment in Dolphin
Délivery. | cannot find that Mclntyre J. identified the common law with private litigation and
legislation with litigation in which government isinvolved. Hein fact madeit clear that the
crucia element was action by the executive or administrative branch of government based on
either legidation which violates the Charter or a common law principle which resultsin a
violation of the Charter. He states very clearly, in my opinion, in the passage | have
underlined from p. 599 of his reasons that the Charter appliesto the common law, whether in

public or private litigation, provided the government has acted upon it. Obviously, it follows

from his analysis that while legislation (the act of the legislature) can be subject to Charter
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review regardless of any executive or administrative action being based upon it, the common
law will not be subject to Charter review absent any government action based upon it. This
is a necessary conclusion from his view that s. 32(1) requires either a legidative act
(legidation broadly construed) or an act of the executive or administrative branch of
government based on acommon law principlewhich resultsinaviolation of the Charter. This
isthe consequence, he states, of the Charter's being made applicablein s. 32(1) to legislatures

and governments.

| agree with the commentators that one of the consequences of Dolphin Delivery'srefusal to
apply the Charter to the common law absent government action is that the Charter will have
a broader application in Quebec than in the other provinces. However, it seems inescapable
that all legidation including the Civil Code of Quebec is subject to Charter review under s.
32(1). | seeno basis on which the Civil Code can be distinguished for this purpose from other
legidlation. One might speculate as to whether Parliament overlooked this problem when it
enacted s. 32(1), particularly if Professor Hogg is correct that the legidlative history supports
the view that Parliament did not intend the Charter to apply to private action: see Hogg,
Congtitutional Law of Canada (2nd ed. 1985), at pp. 23-24. The necessary result of this, it
seems to me, is that government action of some sort is a pre-requisite for Charter review of

common law principles.
Thereal issue, it seemsto me, is whether the Court was correct in concluding that on the
wording of s. 32(1) of the Charter government involvement of somekind wasrequiredin order

to trigger Charter scrutiny. | propose to return to this later.

(b) The Status of Court Orders
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The second major criticism of Mclntyre J.'s judgment, i.e., that it isamistake not to treat
court orders as government action, is particularly challenging because it raises complex
guestions concerning the very nature of government action. In discussing this aspect of the
decision many of Dolphin Delivery'scritics have been quick to point to aseeming contradiction

in Mclntyre J.'sreasoning. For example, Professor Manwaring, supra, states at p. 438:

Hisreasoning on this point is confusing in spite of itsimportance to theresult. He said that
the courts are bound by the Charter in the same way that they are bound by al law but, at
the same time, he argued that court orders are not governmental action for the purposes of
section 32 because the courts are not part of the executive branch of government. They act
as neutral arbiters. Thisimplies that courts have an independent constitutional status that
exemptsthem from the Charter. Thisreasoning is contradictory becauseit suggeststhat the
courts are at the same time bound and not bound without providing any clear criteriawhich
would permit us to decide when the Charter will apply.

If the courts are bound by the Charter it makes no sense to suggest that they
do not have to respect it when making orders.

Other critics have gone on to make at least three points concerning Mclntyre J.'s
observations about court orders and the apparent tension in his reasoning. First, several
writers have stressed that various sections of the Charter make clear that there are instances
inwhich the Charter appliesto courts. Professor Hogg, for example, statesthat ss. 11, 12, 13,
14 and 19 of the Charter obviously apply to the courts: see Hogg, "The Dolphin Delivery Case:
The Application of the Charter to Private Action™ (1986-87), 51 Sask. L. Rev. 273, at p. 275;
see also Howse, supra, at p. 251. Professor Hogg notes that courtsin this country have been
established or continued by statute and that "their powersto grant injunctions and make other
ordersare granted (or continued) by statute”. Given that other statutory tribunalswill haveto

comply with the Charter, he asks, "Why not the courts?': see Hogg, supra, at p. 275.
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A second and more sweeping line of attack suggeststhat Mcintyre J.'s analysis of s. 32(1)
is simply incompatible with a robust understanding of s. 52 of the Constitution Act, 1982.

Professor Beatty puts the argument this way:

For those who read section 52 comprehensively, as el evating the Constitution and the rule
of law above all branches of our government, the result can be no different when the same
or asimilar law isdeclared to be the deciding rule by thejudicial branch of our government.
Regardless of which of thethree branches of government exercisesthe authority of the state
to reconcile these competing freedoms, the force and coercion of the law will be the same.

(Beatty, "Constitutional Conceits: The Coercive Authority of Courts" (1987), 37 U.T.L.J. 183,
at p. 187.)

Professor Slattery argues that courts must be seen as a branch of government: courts "act
in the name of the community as a whole, as symbolized by the Crown, and derive their
authority from that fact. In this respect they represent the State, even if they function
differently than other branches of government" (Slattery, supra, at p. 918). Similarly, Professor

Gibson states:

If oneweretoinquirewhy, intheopinion of most constitutionalists, and now
of the Supreme Court of Canada, governmental actors should be subjected to a more
stringent obligation to respect rights and freedoms than private actors, the most frequent
answer would surely be: because government activities, backed by the overwhel ming power
of the State, have much greater potential for oppression than do private activities. Do
judicial powers carry less potential for oppression than executive powers? Clearly not.
Judges wield at least as much power over individual citizens as do most bureaucrats.
Sometimesit includes the power of life and death. At the highest level, the judiciary could
be said to hold even greater power than the executive, since decisions of the Supreme Court
of Canada, unlike those of the Cabinet, are immune from judicial review.

(Gibson, " What did Dolphin Deliver?', in Gérald-A. Beaudoin, ed., Your Clients and the
Charter -- Liberty and Equality (1987), at p. 83.)
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Finally, some critics have gone on to articulate athird line of attack on the proposition that
court orders are not government action. They have emphasized that it iswell accepted inthe
United States both that court action may constitute government action and that attempts to
distinguish courts from government are likely to prove unsuccessful: see, for example,
Manwaring, supra, at p. 440. Furthermore, Professor Etherington has observed that many of
the academicswhosework Mclntyre J. found persuasivein Dol phin Delivery concludethat the
Charter should not apply to private action and at no time suggest that the Charter does not
apply to privatelitigation: see Etherington, " Retail, Wholesale and Dept. Sore Union, Local 580
v. Dolphin Delivery Ltd." (1987), 66 Can. Bar Rev. 818. At page 833, he notes:

But all treat the question, whether the Charter should apply to private litigation where a
court is asked to enforce acommon law rule which infringes a Charter right, as a separate
issue under the question of what constitutes governmental action. Swinton remains
noncommittal on the question of whether the Charter should apply to private litigation in
such circumstances. McLellan and EIman suggest that it islikely that the Charter will have
an indirect impact on private activity by this route, while Hogg advocates the adoption of
the Shelley v. Kraemer [334 U.S. 1 (1948)] and N.Y. Times Co. v. Sullivan [376 U.S. 254
(1964)] doctrine in such cases to preclude the judicia enforcement of common law
doctrines that would infringe Charter rights. Although Hogg's position on the central
guestion at issue in Dolphin Delivery is revealed with some clarity later in the judgment,
Mclntyre J.'s assertion that his conclusion, that the Charter does not apply to private
litigation, has been adopted by most commentatorswho have dealt with this question isnot
convincing.

To summarize, critics of the proposition that court orders are not government action stress:
(i) that various sections of the Charter are obviously applicable to the courts, (ii) that s. 52 of
the Constitution Act, 1982 requiresthat s. 32(1) of the Charter be interpreted in such away as
to bind courts by its provisions, and (iii) that courts represent the state as much as any other

branch of government.

Let us return to Mclntyre J.'s analysis on this point. The nub of it appears in the passage

which | have underlined from p. 600 of hisreasons. It states:
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Thecourtsare, of course, bound by the Charter asthey arebound by all law. Itistheir duty
to apply the law, but in doing so they act as neutral arbiters, not as contending parties
involved in adispute. To regard acourt order as an el ement of governmental intervention
necessary to invoke the Charter would, it seems to me, widen the scope of Charter
application to virtually al private litigation.

Two thoughts underlie this passage, it seemsto me. The first is the distinction made by
Mclntyre J. between therole of the court in litigation as compared with the role of the parties.
One of the parties is alleging a Charter violation by the other. The court is bound by the
Charter in the sense that it must interpret and apply it to the dispute. But it is, he says, a
neutral arbiter in the decision-making process. The question it has to answer is. has there
been aviolation of the Charter by either the legislature or the executive or administrative
branch of government? The critics say: but it isitself "government” within the meaning of
s. 32(1) when it does this. Mclntyre J. says no: it is acting in its traditional adjudicative
capacity inwhich it istotally independent of the other branches of government. Thismust be
s0, he says, because it could not otherwise perform the function it has been given under the
Charter. It cannot be both judge and judged at the sametime. How could it, for example, take
an unbiased approach to whether the government had violated human rights or whether, if it

had, its conduct was justified under s. 1?

Thisisnot to say, asMclntyre J. points out, that the courts are above the law and above the
Charter, but simply that in exercising their adjudicative function under the Charter in adispute
between others, they cannot be viewed as "government” and the end product of their

decision-making, the order of the court, as government action for purposes of s. 32(1).

If, of course, a court as an institution were in its own administration to violate a citizen's
human rights, e.g., its employees freedom of religion or equality rights, it would be just as

guilty of a Charter violation as any other institution.
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The second thought expressed by Mclntyre J. isthat, if court orders constitute government
action for purposes of s. 32(1) then, sincevirtually al disputes before the court end in a court
order of somekind, all litigation would be subject to Charter scrutiny. Mclntyre J. obviously
thought that thiswould be avery convoluted way of making the Charter applicableto private
action. Why would s. 32(1) restrict the application of the Charter to legislatures and
governmentsif it was meant to apply to private action aswell? Why not simply say so? Itis,
| believe, also clear from thejudgment in Dolphin Delivery that Mclntyre J. was concerned that

the role of the Human Rights Codes not be pre-empted by the Charter.

Assuming that my interpretation of the Court's decision in Dolphin Delivery is correct and
that the Court did draw asharp distinction between government and private action for purposes

of Charter application, wasit justified in so doing?

2. Isthe Private/Gover nment Distinction Sustainable?

Professor Slattery has argued that many of the difficulties encountered in Dolphin Delivery
flow from the Court's distinction between government and private action. He shares Professor
Beatty'sview that s. 52 of the Constitution Act, 1982 which statesthat any law inconsistent with
the Constitution "is, to the extent of the inconsistency, of no force or effect” is a clear
indication that s. 32(1) was not meant to place limits on the Charter's application. Slattery
states at p. 920:

Giventhat thelaw in most of Canadatoday isatightly woven mesh of mixed
common law and statutory origins, the search for the golden thread of State actionislikely
to prove both frustrating and in the end pointless.

1990 CanLll 60 (SCC)



-112 -

As a result, Professor Slattery suggests that questions of applicability can really only be
determined by looking at theindividual provisionsof the Charter: see Slattery, supra, at p. 922,
and Slattery, " Charter of Rightsand Freedoms-- Doesit Bind Private Persons’ (1985), 63 Can.
Bar Rev. 157, at p. 158.

For his part, Professor Gibson has consistently argued that the only sensible interpretation
of s. 32(1) of the Charter is one that places no restrictions on the range of bodies to which it
applies. see "The Charter of Rights and the Private Sector" (1982), 12 Man. L.J. 213;
"Distinguishing the Governors from the Governed: The Meaning of "Government” Under
Section 32(1) of the Charter" (1983), 13 Man L.J. 505; The Law of the Charter: General
Principles (1986), at pp. 85-118; and "What did Dolphin Deliver?’, in Your Clients and the
Charter -- Liberty and Equality, supra, at pp. 75-90. He stresses that American jurisprudence
and academic commentary has struggled in vain to produce a workable distinction. He
observesthat in Reitman v. Mulkey, 387 U.S. 369 (1967), at p. 378, the United States Supreme
Court described efforts to distinguish between private action and government action as an
"impossibletask”. Hetooisof theview that thewording of s. 32(1) does not requirethe Court
to read limits into the scope of the Charter's application. Moreover, he submits that "If the
Charter isto servethe purpose of striking asatisfactory compromise between the claimsof the
individual and the claims of the community, its norms must be applied to everyone -- public
or private -- whose actions affect the rights and freedoms of others': see The Law of the

Charter: General Principles, supra, at p. 118.

Professor Manwaring has also explored some of the problems raised in American
jurisprudencethat addressesthe state action doctrine and notesthat there are American writers
who have argued that the public/private distinction is conceptually incoherent: see, for

example, the Papers from the University of Pennsylvania Law Review Symposium on The
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Public/Private Distinction (1982), 130 U. Pa. L. Rev. 1289 to 1608. While he observesthat in
hisview s. 32(1) of the Charter was meant to be acodification of the very state action doctrine
that has proven the source of so many intractable problemsin the United States, he concludes
that " The extent of thedoctrinal confusion and the strength of the critique suggest that, in spite
of the fact that the reasons for including section 32 in the Charter seem obvious, it isgoing to

prove very difficult to apply the section in practice": see Manwaring, supra, at p. 436.

Some commentators who take the position that the Charter appliesto private action as well
as government action have suggested that s. 32(1) may simply have been included to make it
clear that the Charter binds the Crown. For example, Professor De Montigny notes that one
might be tempted to explain the presence of this clause by resorting "to the well-known and
long-established principle that the Crown, in absence of an expressindication to the contrary,
is not subject to statutory law, and to thereby contend that without express mention of
government in section 32, decisions taken by the executive in the exercise of its prerogative
powerscould not bereviewed": see" Section 32 and Equality Rights", in Bayefsky and Eberts,
eds., Equality Rights and the Canadian Charter of Rights and Freedoms (1985), at p. 568.

In similar vein Professor Gibson notesin The Law of the Charter: General Principles, supra,

at pp. 112-13:

First, there is a long-established principle of interpretation that although
legislation normally applies to everyone else without explicit reference, it does not apply
tothe Crown unlessthe Crownisreferred to explicitly or by necessary implication. Statutes
which state that they apply to the Crown, but make no explicit reference to othersto whom
they apply are commonplace. Given the possibility that a similar approach might be taken
with respect to the interpretation of the Charter, there was good reason to refer expressly to
"government” in section 32(1). While the term "government” rather than the more formal
"Her Majesty"” is somewhat unusual, its use can be attributed to both a desire to make the
document intelligible to lay readers and the fact that certain non-Crown governmental
entities, such as local governments, were intended to be covered.
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In other words, this line of argument suggests that had s. 32 not been included, this Court
might well have concluded that at |east some of the Crown's activities were not subject to the

Charter.

| do not find thisline of reasoning persuasive since it seems to me obvious that one of the
basic purposes of a constitutional document like the Charter is to bind the Crown. | do not
believe therefore that in the absence of s. 32(1) it would have been open to the Court to apply
ordinary principles of statutory interpretation when construing the Charter and thereby

conclude that the Crown was not bound by its provisions.

Moreover, it seemsto methat if the purpose of s. 32(1) was simply to make clear that the
Charter applies to activities undertaken by virtue of the Crown's common law powers, the
provision would have been drafted in much more precise language and that the term " Crown"
or "Her Majesty" would have been used. | do not find convincing the suggestion that theterm

"government” was employed as a more colloguial way of referring to the Crown.

There are, of course, also commentators who agree that providing a clear outline of the
limits on Charter application isavery difficult task, but who nonetheless argue that s. 32(1)
of the Charter doesimpose such limits. The problem with Dolphin Delivery, they suggest, is
not that the distinction cannot be drawn, but that the Court did not draw it in a satisfactory

way. Howse, for example, puts the point thisway (supra, at p. 253):

The Court was thus justified in its view that some limits must be placed on
theapplicability of the Charter to privateactivity. Y et, instead of devel oping aconstitutional
doctrine of the public/ private distinction to determine these limits, it employed a formal
conception of government action to restrict Charter application.
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Professor Otis, for hispart, observesthat it is"remarkable" that the Court did not elaborate
on the "jurisprudential and contextual assumptions' underlying its stance. He suggests that
when one puts s. 32(1) in its broader context, it becomes clear that the document as awhole
was meant to apply only to government: "Many substantive provisions aretextually restricted
to government, while others have been arguably construed as such by the Supreme Court of
Canada’'. See Otis, supra, at p. 78. In particular, he points to the following provisions of the
Charter: s. 19, which sets out linguistic rights that are clearly aimed at delineating
governments obligations; s. 15, which refersto equality rights only with respect to "law" and
which he feelsthereby provides strong textual evidencein support of the proposition that the
Charter is only applicable to government; ss. 3 and 4, which set out a citizen's democratic
rights and which impose corresponding obligations on government; ss. 11 and 13, which, he
submits, this Court has made clear arerestricted to criminal and penal proceedings (see Dubois
v. The Queen, [1985] 2 S.C.R. 350); and s. 7 which he points out has been interpreted in
Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441, at p. 490, as concerned with the
protection of the individual from direct impingement by government upon his or her life,

liberty and security of the person. Professor Otis concludes at p. 84:

When the whol e picture of the Charter isthusrevealed, its application to the
private sector appearsrul ed out and the conclusion reached by the Supreme Court of Canada
isvindicated.

Professor Hogg also accepts that one must draw a distinction between the acts of private

actors and government action. He observes, however, (supra, at p. 274) that:

MclntyreJ. did not give hisreasonsfor reaching thisimportant conclusion, but, inmy view,
there are good reasons for reading the Charter in thisway. | think that it isthe best reading
of the (admittedly ambiguous) language of the Charter; it is supported by the legislative
history of the Charter; and it isconsistent with the "state action™ limitation on the American
Bill of Rights. Underlying these reasons, of course, isthe assumption that thereisaprivate
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realm in which people are not obliged to subscribe to "state" virtues and into which
constitutional norms ought not to intrude.

Professor Hogg devel opsthisargument at greater length in his Congtitutional Law of Canada
(2nd ed. 1985), at pp. 670-78. In particular, he suggests, at pp. 675-76, that s. 32(2) of the
Charter, which stipulates that, "notwithstanding” s. 32(1), s. 15 of the Charter was only to
comeinto forcethreeyears after s. 32 cameinto force, "plainly assumesthat s. 15 is effective
throughs. 32(1)". This, inhisview, isevidencethat s. 32(1) wasmeant to limit the application
of the Charter. Moreover, he points out that the legidative history of s. 32 supports the view
that the Charter has no applicability to private action. He places particular weight on
testimony given by Mr. Jordan in 1981 before the Special Joint Committee of the Senate and
of the House of Commons on the Constitution of Canada, who was at the time senior counsel,
Public Law, in the Department of Justice. Mr. Jordan [at p. 48:27] asserted that the Charter
"addressesitself only to laws and rel ationships between the state and individual ', not private
relationships. Finally, Professor Hogg expresses his conviction that the American state action
doctrine captures "the normal, expected role of aconstitution: it establishes and regulates the
institutions of government, and it leaves to those ingtitutions the task of ordering the private

affairs of the people” (supra, at p. 677).

AsMclntyre J. pointed out in Dolphin Delivery, supra, at pp. 593-97, Professor Hogg is not
the only oneto argue that there are limits on the Charter's application. Professor Swinton has
argued that the Charter is neither designed nor suited to deal with private action: see
"Application of the Canadian Charter of Rightsand Freedoms', in Tarnopol sky and Beaudoin,
eds., The Canadian Charter of Rights and Freedoms -- Commentary (1982), at p. 41. She
observes that the Charter contemplates no positive obligation on governmental bodies to

eliminate private discrimination and suggests that the Charter's purpose is to restrain
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government action, not to generate legislative action (at pp. 46-47). And at p. 48, she puts
forward yet another textually related argument in favour of the proposition that the Charter is

limited in its application:

One should also keep in mind the concerns of the federal and provincial
governmentsin drafting and agreeing to the Charter. Their focuswasitseffect ontheir own
governmental operations. That is the reason for s. 1, requiring the courts to interpret the
guarantees so as to alow reasonable limitations imposed by law. The override section (s.
33), alowing the legidatures to enact laws infringing the Charter, also indicates that
governments were concerned about bounds on legidative action. The governments did not
address the application of the Charter to private action, and indeed it would have been
strange for them to do so, for their existing human rights codes address that matter.

Professor Swinton also suggeststhat it isimportant to bear in mind that the Charter isaless
effective way to regulate private action than human rightslegislation and was not intended to

pre-empt such legislation. She saysat p. 48:

In conclusion, while the language of the Charter could be interpreted to
extend to private relationships, it should not be so interpreted. To apply the Charter to
private activity will lead to a great deal of litigation in a judicial forum unsuited to the
problem. It was not intended by the drafters nor accepting governments that it would so
extend, for the Charter, as part of the Constitution, ismeant to restrict governmental action.

And as Mclntyre J. noted in Dolphin Delivery, supra, at p. 597, further support for this view
may be found in McLellan and Elman, "To Whom Does the Charter Apply? Some Recent
Cases on Section 32" (1986), 24 Alta. L. Rev. 361. These authors are also sympathetic to the
argument that human rights legislation provides a more efficient and less costly method by

which an individual may seek redress for acts of private discrimination (at p. 367).

Where does this leave us? It seems to me that it leaves us where the Court began

pre-Dolphin Delivery, asking itself what the purpose of the Charter was. Was it aimed at
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government action? Wasthe Charter perceived by the draftsmen astheintermediary between
the citizen and government only or was it also perceived as the intermediary between citizen
and citizen? | remain of theview that it was aimed at government action, both legidative and
administrative, and that the provincia and federal human rightslegislation wasleft to function
within its proper sphere. | do not doubt that the government/private action distinction will be
difficult to make in some circumstances but | also believe that the text of the Charter must be

respected.

Oneparticularly convincing textual argument, it seemsto me, isthe propositionthat s. 32(1)
must be read in light of s. 33, the so-called override provision. While | do not propose to
analyzethe nature of the override provisionin any detail, particularly sincethis Court recently
had occasion to consider the provision in Ford v. Quebec (Attorney General), [1988] 2 S.C.R.
712, at pp. 733-45, | believethat the presence of aprovision designed to enable the legidature
to override certain sections of the Charter lends considerable weight to an interpretation of s.
32(1) that concludes that the focus of the Charter is government. The presence of s. 33
suggests that those governments that subscribed to the Charter were aware that the document
was designed to place constraints on their action and that they were concerned to provide
themselves with away to avoid some of those constraints (i.e., ss. 2 and 7 to 15) should this

prove necessary.

It seems to me also that this Court's approach to s. 1 of the Charter has emphasized that
Charter interpretation is fundamentally about balancing the rights of the citizen against the
legitimate objectives of government. At no point hasthis Court suggested that as. 1 analysis,
notably the proportionality test set out in R. v. Oakes, [1986] 1 S.C.R. 103, isintended to assist
in the resolution of disputes between individuals. Indeed, given this Court'sapproachtos. 1,

| have difficulty in seeing how one could engage in as. 1 analysis absent government action.
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No less revealing, in my view, is the fact that provisions like ss. 3-4 and 16-20 of the
Charter areclearly aimed at |egislaturesand governments. While no single section canbesaid
to provide conclusive proof that the Charter must be interpreted as concerned solely with
government action, | believe that a reading of the document that is sensitive to the need to
provide acoherent and consistent interpretation of all of its provisionsleadsto the conclusion

that the purpose of the Charter was to constrain government action.

It is, of course, true that in limiting what government may do, particularly the legidlative
branch of government, the Charter may place limits on what citizens are entitled to do. But
| do not think that this derivative form of constraint supportsthe proposition that the Charter's
focus is as much on constraining the individual asit is on constraining government. On the
contrary, it seemsto me that a careful analysis of the text as a whole makes clear that, as far
astheindividual is concerned, the focus of the document is protection and not constraint. It
was designed to provide the citizen with constitutionally protected rights and freedomswhich

he or she could assert against government if the need arose.

While | am sensitive to the observation of Lamer J. [as he then was] in Re B.C. Motor
VehicleAct, [1985] 2 S.C.R. 486, at p. 508, that "the Minutes of the Proceedings of the Special
Joint Committee[on the Constitution], though admissibl e, and granted somewhat morewei ght
than speeches should not be given too much weight”, it seemsto methat the testimony before
that Committee lends support, however limited, to the proposition that the document's focus
is on government action. | note that Mr. Jordan, Senior Counsel, Public Law, in the
Department of Justice at the time the Charter was before the Special Joint Committee on the
Congtitution, told the Committee [at p. 48:28] that he thought "the whole of the Charter is
addressing itself to the protection for individuals against acts by the state" and that he would

be "very worried if we ended up with a Charter that mixed into that the domain of private
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infringement of liberties and freedoms*. He expressed the view [at p. 48:28] that "private"
infringements of thiskind were best "l eft to be dealt with by human rights codes": see Minutes
of Proceedings and Evidence of the Special Joint Committee of the Senate and of the House of
Commons on the Consgtitution of Canada, First Session of the Thirty-second Parliament,

1980-81, pp. 48:27, 48:28 (January 29, 1981); see also p. 49:47 (January 30, 1981).

The then Minister of Justice (Mr. Chrétien) observed that the Charter was not intended to
provide a solution to all social problems and that room had to be left for both levels of
government in this country to enact and amend legislation designed to deal with social
problems without constantly having to resort to constitutional amendments: see p. 48:27.
Although | do not think that any more weight should be placed on testimony regarding the
meaning of the term "government” in s. 32(1) than testimony regarding the meaning of the
term "liberty" or "equal”, we cannot totally ignore the fact that much of the testimony before
the Committee is highly compatible with atextual analysis that concludes that the Charter's

purpose is to constrain "government", however that term is best understood.

Finaly, whileit ismy view that the textual argument isin and of itself convincing and that
ultimately this is the proper basis on which to rest conclusions about the application of the
Charter, it seemsto methat Professors Swinton, McL ellan and Elman have a point when they
suggest that the legislatures which enacted the Charter were of the view that the ordering of
relations between private individual s was best left to human rights legislation. The thrust of
such legislation wasto get many disputes out of the courts and into a setting more conducive
to providing constructive solutions to various forms of discrimination. | do not believe that
the Charter wasintended as an alternate route to human rightslegiglation for the resol ution of

allegations of private discrimination.
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In summary, | remain committed to the view previously expressed by the Court that the
Charter appliesto government action. And rather than attempt to definethe boundary between
government action and private action, it seemsto methat thefocus of our analysisin thegroup
of appeals currently before us must be on the nature of government action. Whether this
process will shed light on the debate about the validity of the government/private action
distinction need not concern us. What must concern usis: when is action properly attributed
to government and what are the criteriaby which that determination isto be made? AsRoger
Tassé points out, "If the Charter applies to everyone, there is no need to define the scope of
the government" but if it appliesonly to government action, thenit isvital to ask the question:
"What is meant by the word "government' in this context?' See Tassg, "Application of the
Canadian Charter of Rights and Freedoms", in Beaudoin and Ratushny (eds.) The Canadian
Charter of Rights and Freedoms (2nd ed. 1989), at p. 97 and 77 respectively.

3. What is " Government Action"?

My colleague LaForest J. has concluded that the Charter applies only to government in its
narrowest sense. He finds support for this view in a particular doctrine of the role of
congtitutions known as "constitutionalism”. According to this doctrine states are a necessary
evil. Because of the potential for tyranny and abuse which large states embody, the role of
government should be strictly confined. Social and economic ordering should be l€ft to the
private sector. The morethe stateinterfereswith thisprivate ordering, themorelikely itisthat
the freedom of the people will be curtailed. Thus, the minimal state is an unqualified good.
However, even with the minimal state there has to be some mechanism to protect the citizen
against the risk of government tyranny and that mechanism is the constitution itself. Hence

the concept of constitutional government as protector of the citizens' liberty.
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Drawing on this vision of the classical role of states and constitutions my colleague has
formulated what | would view as avery narrow test of "government action” under s. 32(1) of
the Charter. Inhisview, only those entities which actually are "government™ will fall within
the ambit of the Charter. They must be "part of the government apparatus’, "part of

government"”, "part of the machinery of government"”.

| believe that the concept of government as oppressor of the people and the function of
government asthe enactment of "coercivelaws' isnolonger valid in Canada, if indeed it ever
was. To make my point it is necessary to consider the historical evolution of the state in
Canadaaswell asthe evolution of its constitution culminating in the document before us, the

Canadian Charter of Rights and Freedoms.

(@) Canada and the United States Compared

The doctrine of constitutionalism was adriving force behind the creation of the American
congtitution. The American Bill of Rights was in large measure the product of arevolution.
Unhappy with the injustices the Americans perceived were perpetrated against them by the
British, the American people were left with a deep distrust of powerful states. The United
States Constitution enshrines the belief of the American peoplethat unlessthe stateis strictly
controlled it poses a great danger to individual liberty. Its primary focus, articulated in the

bulk of its provisions, is against "state action". Canada does not share this history.

This Court has already recognized that while the American jurisprudential record may
provide assistance in the adjudication of Charter claims, itsutility islimited. In Re B.C. Motor
Vehicle Act, supra, we were called upon to determine the scope of s. 7 of the Charter.

Naturally, at that early stage of Canadian Charter jurisprudence, the American constitutional
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tradition was heavily relied upon. Nevertheless, Lamer J., writing for the Court, made it
eminently clear that our Courts were not to be unduly influenced by the decisions in United

States cases. He said at p. 498:

The substantive/procedural dichotomy narrows the issue amost to an
al-or-nothing proposition. Moreover, it islargely bound up in the American experience
with substantiveand procedural dueprocess. Itimportsinto the Canadian context American
concepts, terminology and jurisprudence, all of which are inextricably linked to problems
concerning the nature and legitimacy of adjudication under the U.S. Constitution. That
Constitution, it must beremembered, hasno s. 52 nor hasit theinternal checksand balances
of ss. 1 and 33. We would, in my view, do our own Constitution a disservice to simply
alow the American debate to define the issue for us, all the while ignoring the truly
fundamental structural differences between the two constitutions.

Althoughinthat case Lamer J. wasrelying primarily onthe structural differencesthat exist
between the Canadian and American constitutions, structural differences are not the sole
measureof differentiation. Social, political and historical differencesbetween our two nations
aso exist. The Charter has to be understood and respected as a uniquely Canadian
congtitutional document. However, the fact that Canada did not spring into being as a nation
through the same process as the United States does not necessarily mean that Canadians do
not share the same perception as our neighbours of the proper role of government. We can
only discern how Canadiansperceivethat role by examining how it has devel oped through our

history.

(b) The Historical Development of the Canadian State

Professor Corry in his report The Growth of Government Activities Snce Confederation
(Ottawa 1939) has emphasized the fact that regulation has always played a role in the
governance of Canadian society and that, apart from a brief interlude during the first half of

the nineteenth century, the philosophy of laissez-faire never enjoyed permanent or widespread
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acceptance here. He commences hisdiscussion of the growth of government activity with the

following observation at p. 1:

The period since Confederation has seen asteadily accelerating increasein
the activities of governments. We tend to think of this as an increase in absolute terms,
eclipsing in range and intensity all previous state interference. This, of course, is quite
unhistorical. Inall ages prior to the nineteenth century, strong governments had interfered
quite freely and generaly, quite arbitrarily in every aspect of human affairs. Regarded in
proper perspective, theretreat of the state from the overhead direction of human affairswas
a brief interlude roughly coincident with the first half of the nineteenth century.

Professor Risk inhisarticle"Lawyers, Courts, and the Rise of the Regulatory State”" (1984),
9 Dalhousie L.J. 31, makes the same point at pp. 32-33:

Canadanever had the liberal state in the middle of the nineteenth century that England had
and which some thinkers thought it should have. The state encouraged the creation of the
nation and its economic expansion primarily by creating and financing railways, creating
atariff barrier, and encouraging immigration.

While Canadawas struggling to become a sel f-sufficient nation the popul arity of laissez-faire
in England and inthe United Stateswasonthewane. AsProfessor Corry pointsout, the needs
of anew country required the energies of government to be directed towards devel opment.
The primary obligation resting on the state in the yearsimmediately following Confederation
was the need to open up the country through the establishment of transportation facilities and

the provision of basic services.

Indeed, one of thefirst priorities of the new federation was to knit the country together by
the establishment of transportational connectionsbetweenthevariousregions. Dorman points
out in A Satutory History of the Seam and Electric Railways of Canada, 1836-1937, (Ottawa
1938), at p. 7:

1990 CanLll 60 (SCC)



-125-

Confederation brought a new impetus to railway construction. One of the
articles of agreement between the four provinces called for construction of an Intercolonial
Railway, and the Federal Government began the implementing of that agreement ...

Whileit isbeyond the scope of thisreview to detail the myriad waysin which the state has
intervened in the railway sector, suffice it to say that the Canadian government has always
played alarge part in the creation and control of therailways. AsAbbott saidinhisA Treatise
on the Railway Law of Canada (Montreal 1896), at p. 1:

Railways in this country exist exclusively in virtue of legidlative authority,
and areinvariably constructed and operated by incorporated companies subject to statutory
conditions and limitations.

It was during those decades that the Canadian economy greatly expanded. This period has
been described by a number of authors as the "wheat boom™" since during that time, as
Mackintosh wrote in his report Economic Background of Dominion-Provincial Relations

(Toronto 1964), at p. 39:

.. . the driving force behind the new period was wheat and the wheat-growing region. It
gave an economic unity to the country not hitherto experienced and built up a degree of
interdependence between its different regions which wasin sharp contrast to the isolation
of the separate economic regions which had united in 1867.

Whether or not the wheat economy was primarily responsible for the economic growth of the
period, thereisno dispute about the soundness of the general observation that thetimewasone
of significant growth for Canada. The government of the day, headed by Prime Minister Sir
Wilfrid Laurier, believed that it was its duty to involve itself in this process. In a speech
delivered in 1903 he said:
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We say to-day it isthe duty of all those who have amandate from the people
to attend the needs and requirements of this fast growing country.

As Baggaley noted in his review of the role of the Canadian state (The Emergence of the
Regulatory Satein Canada, 1867-1939 (Ottawa 1981)), Laurier's conception of the appropriate

role of the Canadian government was not novel. He said at pp. 42-43:

...it was not surprising that Laurier thought it was the duty of the Canadian
government to assist in the construction of asecond transcontinental railway. (It was soon
assisting the construction of athird.) Hewas merely continuing along Canadian tradition.
Public policy in Canada has always been explicitly developmental .... In 1903, at the same
time Laurier was justifying public assistance to build a transcontinental railway, his
government was preparing to createthe Board of Railway Commissionerstoregul atefreight
rates. |n Canada public regulation went hand in hand with public assistance. [Emphasis
added.]

The increase in accessability to all regions of the country was accompanied by increased
crop production, increased immigration and the growth of Canadian cities. Business also
began to grow, in part due to the creation of new enterprises and in part due to the
consolidation or merger of smaller businesses. In short, rapid socio-economic changes were
taking placein the early part of this century and those changes sparked are-evaluation of the
appropriate role of the state. While historians have not always agreed on the characterization
of this era of government interventionism most agree that the so-called "progressive era’
marked an increased rolefor and acceptance of government regulation. A remarkable amount

of government regulation both economic and social was introduced in this period.

For instance, purefood lawsdesigned to afford basi ¢ protectionsto consumerswere enacted
during this period. Sellers were compelled to ensure minimum standards of food purity on
pain of penalty. The Inland Revenue Act of 1875, S.C. 1874, c. 8, which made it an offenceto
knowingly sell any adulterated food or drink, exemplifies this kind of legidation. With the
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increaseinindustrialization came more sophisticated lawsdealing with themarket. Under The
Food and DrugsAct, 1920, S.C. 1920, c. 27, for exampl e, of ficersappointed under the Act were
given the power to take samples and have them tested for quality by government analysts.
Grading and inspection of products was made compulsory and false or misleading labelling
was prohibited. Thus, the thrust of these laws shifted from being pure health measuresto a
regime aimed at protecting the producer's status in the marketplace by providing government

guarantees of the quality of his products.

The provincesenacted measuresof asimilar nature, particularly inthedairy industry. Initial
attempts were aimed at correcting the problem of the selling of tainted or diseased products
although, asin the case of thefederal sphere, these attemptseventually led toamoreregulated
regime with the added purpose of protecting markets. Seefor example: The Milk, Cheeseand
Butter Act, S.0O. 1908, c. 55; The Dairy Association Act, S.Q. 1921, c. 37; and Creameries and
Dairies Regulation Act, S.B.C. 1920, c. 23.

Legidativeforayswere a so conducted into the employer/employeerelationship. Factories
Acts were passed in most provinces dealing with the terms of employment of women and
children and with sanitation and safety in the work place. By the 1920s all provinces except
Prince Edward | sland had workers compensation legislation. Minimum wagesand maximum
hours of work were established aswell. Initially these protections applied only to women and
children. It wasnot until the depression yearsthat mandatory minimum employment standards

were recognized as necessary for most workers.

It was during the First World War, however, that the real boom in government regulation
during thefirst half of this century occurred. A number of agencieswere created to deal with

the problems that awar economy produces, including: a Food Controller, a Fuel Controller,
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aPaper Controller, the War Trade Board, the Wheat Board, aBoard of Commerce, and aCost
of Living Commissioner. Many of theinitiativeswere short lived, however, and at the end of

the war only the Wheat Board remained.

The movement back to amore moderate level of government intervention, one committed
to fostering private sector growth, gained sway in the years immediately following the war.
It was not to last long, however. The Canadian stock market crash in 1929 ushered in the era
of the Great Depression and a dramatic shift in favour of government involvement in market
processes and the maintenance of minimum living standards for the population. Ominously,

Prime Minister Bennett announced to the country in 1935:

| amfor reform .... And in my mind reform means government intervention.
It means the end of laissez-faire .... | nail the flag of progressto the masthead. | summon
the power of the state to its support.

Perhaps because of the great toll the Depression took, anumber of welfare oriented pieces of
legislation were enacted in the areas of agriculture, labour relations and unemployment. The
new measureswere unlike thelegidation passed in previous decadesin that they endorsed the
objectives of redistribution and planning. Government began to regulate both prices and
output in the agricultural sector. Licensing was introduced in gasoline sales. Restrictions
were placed upon the common law remedies of mortgagees and creditors. Some of the
important legidative initiatives of that eraincluded: The Farmers Creditors Arrangement Act,
1934, S.C. 1934, c. 53; The Natural Products Marketing Act, 1934, S.C. 1934, c. 57; The
Dominion Trade and Industry Commission Act, 1935, S.C. 1935, c. 59; The Minimum Wages Act,
S.C. 1935, c. 44; The Weekly Rest in Industrial Undertakings Act, S.C. 1935, c. 14; The
Limitation of Hoursof Work Act, S.C. 1935, c. 63; and The Employment and Social InsuranceAct,
S.C. 1935, c. 38. These statutes, their provisions and effects are thoroughly explored by
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McConnell in his article, "The Judicial Review of Prime Minister Bennett's "New Dea"
(1968), 6 Osgoode Hall L.J. 39.

A number of commentators date the birth of the Canadian welfare state to the period
immediately following the New Deal. Prior to this period there were few provisions aimed
at protecting working people and ensuring a minimum standard of living. Before the First
World War public educationand public health serviceswerevirtually the only measuresof this
kind in place. It was not until later, however, that other forms of income security were
introduced. The old age pension scheme wasintroduced in 1951 and the Guaranteed Income
Supplement in 1966. Two employment related measures were also introduced during this
period: unemployment insurance in 1940 and the Canada Pension Plan in 1951. Families
al so began to receive state support in theform of the family allowance and the child tax credit.
The provinces continued to provide social assistance to the particularly needy, continuing a
tradition that started with the ancient poor laws. The financing of these programs, however,
becameajoint effort when thefederal government introduced the Canada A ssi stance Program
under which afifty per cent cost sharing agreement was reached with all the provinces except
Quebec. In addition, tax deductions for individual pension plans were introduced under the

Income Tax Act, R.S.C. 1952, c. 148, as am.

The new wave of social welfare provisions was not limited to income security measures.
During the 1950sand 60s anew form of social protection was added: human rightslegidation.
The first province to enact a statute dedicated solely to the protection of human rights was
Saskatchewan which in 1947 passed The Saskatchewan Bill of Rights Act, 1947, S.S. 1947, c.
35. Other provinces, some of which had enacted legislation dealing with specific forms of
discrimination in particular sets of circumstances (e.g., the Ontario The Fair Accommodation

Practices Act, 1954, S.O. 1954, c. 28), followed suit. Comprehensive codes providing
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protection onamoreglobal scal e began next starting with Ontarioin 1962 (The Ontario Human
RightsCode, 1961-62, S.0. 1961-62, c. 93) and ending with Quebecin 1975 (Charter of Human
Rightsand Freedoms, S.Q. 1975, c. 6). Three provinces have now enacted specific legislation
dealing with the problem of pay inequities based on gender: The Pay Equity Act, 1987, S.O.
1987, c. 34; Pay Equity Act, R.S.P.E.I. 1988, c. P-2; and The Pay Equity Act, S.M. 1985-86, c.
21.

Nor was the growth of human rightslaw the last phase in the increasing involvement of the
state in the protection of citizens welfare. The 1970s in particular saw a period of rapid
growthinthe number of regulatory statutes on such issues as environmental protection, health
and safety, and consumer protection. For instance, at the federal level the Arctic Waters
Pollution Prevention Act, R.S.C., 1985, c. A-12, the Clean Air Act, R.S.C., 1985, c. C-32, the
Environmental Contaminants Act, R.S.C., 1985, c. E-12, and the Ocean Dumping Control Act,
R.S.C., 1985, c. O-2, werevirtualy all passed during the first half of that decade. Similarly,
government in the 1970s enacted a number of statutes directed at protecting consumers from
dangerous or hazardous products such as: the Hazardous Products Act, R.S.C., 1985, c. H-3;
the Motor Vehicle Safety Act, R.S.C., 1985, c. M-10; and the Radiation Emitting Devices Act,
R.S.C., 1985, c. R-1.

Theincreasein state activity has naturally led to alargeincreasein the size of government.
In 1962 The Royal Commission on Government Organization (Ottawa) reported that the federal
public service had increased ninefold sincethe First World War and employed some 214,000
civil servants. No fewer than 89 government departments, crown agencies and corporations

are listed in the schedules to the Financial Administration Act, R.S.C., 1985, c. F-11.
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As well, the diversification of state function has led to the creation of a complex
conglomeration of entities which together constitute "government”. An examination of the
range of entitieslisted in the Financial Administration Act isinstructive. For instance, thelong
tradition of Crown ownership which began with the canals, the Canadian National Railway
and provincial public utilities has been continued and many arelisted inthe schedules. Sotoo
are the subsidiarieswhich these Crown corporationsthemselvesown. Also included arewhat
the Royal Commissionon Financial Management & Accountability (" TheLambert Commission')
(Ottawa 1980) called shared enterprises and independent deciding and advisory bodies. The
|atter, which operatewith amarked degree of autonomy from government, arenonethel essstill
considered to be part of the state, illustrating very well the diversity of bodiesnow considered

by the state itself to be part of its enterprise.

(c) The Modern Canadian State

In approaching the question of the scope of application of the Charter, | believe we must
address the issue of how this very important document became part of Canadian life. While
Canada has existed as a nation for over 100 years, it never seems to have been considered
necessary or especially desireable prior to 1982 that the Canadian people be protected by an
entrenched bill of rights. It islegitimate to ask: why in 19827?

Many commentators have suggested that the increased power of private groups and
institutions has resulted in the violation of human freedoms on a massive scale (Tribe,
"Refocusing the "State Action” Inquiry: Separating State Acts From State Actors’, in
Congtitutional Choices(Cambridge 1985); Chemerinsky, "Rethinking State Action™ (1985), 80
Nw. U.L. Rev. 503; Bazelon, "Civil Liberties -- Protecting Old Values in the New Century"
(1976), 51 N.Y.U. L. Rev. 505; Nerken, "A New Deal for the Protection of Fourteenth
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Amendment Rights: Challenging the Doctrinal Bases of the Civil Rights Casesand State Action
Theory" (1977), 12 Harv. C.R-C.L. L. Rev. 297; and Berle, "Constitutional Limitations on
Corporate Activity -- Protection of Personal Rightsfrom Invasion Through Economic Power"
(1952), 100 U. Pa. L. Rev. 933). They argue that private discrimination is hardly trivial and
isjust as pernicious as discrimination caused by government. As Professor Chemerinsky,

supra, put it at pp. 510-11.:

... the concentration of wealth and power in private hands, for example, in large
corporations, makesthe effect of private actionsin certain casesvirtually indistinguishable
from the impact of governmental conduct. Just as people may need protection from
government becauseitspower caninflict great injuries, so must there be some shield against
infringements of basic rights by private power. Infact, the need for court protection from
private actions arguably is greater because democratic processes, no matter how imprecise
acheck, impose some accountability and limits on the government. Ultimately, of course,
thepoint isthat private parties caninflict great injuries upon constitutional values; how this
compares to other sources of injury is of secondary concern.

It isnot simply that the accumulation of social, political and legal power in private entities
makes possi blethe commission of human rightsviolations, itisalso that recent evidencetends
to suggest that it iswithin therealm of the"private" that the vast bulk of theseinjusticesoccur.
As Tribe, supra, has remarked (at p. 246):

... particularly where ostensibly "private" power isthe primary source of the coercion and
violence that oppressed individuals and groups experience, it is hard to accept with
eguanimity arigid legal distinction between state and society. The pervasive system of
racia apartheid which existed in the South for a century after the Civil War, for example,
thrived only because of the"resonance of society and politics... the closefit between private
terror, public discrimination, and political exclusion.”

Clearly, one of therealities of modern lifeisthat "private" power when left unchecked can
and does lead to problems which are incompatible with the Canadian conception of a just

society. Theincreasing pressurefor and ultimate enactment of human rightslegislation speaks

1990 CanLll 60 (SCC)



-133-

eloquently to this fact. Canadian society has been prepared to embrace and solicit the
assistance of the state in respect of anumber of social, political and economic problems that
have plagued our communitiesfromtimetotime. The Canadian government hasthusnot been
regarded as a monolith of oppression but rather as having a beneficent and protective role to
play. Indeed, as Professor Robson points out in his book The Governors and the Governed

(London 1964), at pp. 12-13:

The vast magjority of citizens nowadays want their government to be continuously active.
Few people still subscribe to the doctrine that the less government does the better will be
theresult. The main controversies are centred not on whether the government should act,
but on how and when it should act.

This is not to say, as Professor Slattery has remarked in his article, "A Theory of the
Charter" (1987), 25 Osgoode Hall L.J. 701, at p. 729, that the Canadian state has not at times
been guilty of discriminatory, oppressive, and otherwise inappropriate behaviour towardsits
citizens. It would be agrossdistortion of thisnation's history to advance apurist vision of the
Canadian way of life. Accordingly, thefederal government, recognizing that wearelivingin
aworld whichisbecomingincreasingly preoccupied with the problem of effective safeguards
for human freedom -- witness the Universal Declaration of Human Rights, G.A. Res. 217 A
(111, U.N. Doc. A/810, at 71 (1948), the European Convention on Human Rights and
Fundamental Freedoms, 213 UNTS 221 and the International Covenant on Civil and Political
Rights, 999 UNTS 171 to which Canada became a signatory in 1976 -- enacted first the
Canadian Bill of Rights, R.S.C., 1985, App. |11, in 1960 and then the Canadian Charter of Rights
and Freedoms in 1982, the latter having constitutional status. The values reflected in the
Charter were to be the foundation of all laws, part of the "supreme law of Canada" against

which the constitutionality of all other laws was to be measured.
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Several observations may be made with respect to the role of the Canadian state based on

this brief historical review.

First, government regulation and intervention haslong been part of the political, social and
economic culture of Canada though its extent has varied during different periods in our
history. Thefocus of intervention has also changed from timeto timein responseto different
needs. In spite, however, of these fluctuations, it seems to be generally accepted by our
historians that the political philosophy of laissez-faire has not been embraced to any

substantial degree in Canada.

Second, as some historians have noted, the phenomenon of the interventionist state has
traditionally been and continues to be a feature of Canadian political life. Government
participation and control has persisted irrespective of the particular government in power.
Thus, as Professor McConnell concludes at p. 222 of his article "Some Comparisons of the

Roosevelt and Bennett "New Deals” (1971), 9 Osgoode Hall L.J. 221:

There can hardly be any question, however, that governments of all political hues will
henceforward use all the instruments of fiscal and economic policy to prevent arecurrence
of the depression and, in smaller or greater measure, to achieve the overall economic
planning that is associated with the further development of the "welfare state”.

Third, theinterventionist activities of the Canadian state have taken many forms. Asnoted
by Priest, Stanbury and Thompson, (*Onthe Definition of Economic Regulation”, in Stanbury
(ed.), Government Regulation: Scope, Growth, Process (Montreal 1980)), policy instruments
may take the form of "Mora suasion, exhortation or negotiation”, direct expenditures,
taxation, tax expenditures and public ownership. All of these measures and probably others

are available in order to further the objectives of the state and the Canadian government has
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utilized many if not all of them at some time or other. It has, for example, engaged in a

government-owned industry in some sectors while merely imposing tariffsin others.

| believethat thishistorical review demonstratesthat Canadians have asomewhat different
attitude towards government and itsrole from our U.S. neighbours. Canadians recognize that
government has traditionally had and continues to have an important role to play in the
creation and preservation of ajust Canadian society. The state has been looked to and has
responded to demandsthat Canadians be guaranteed adequate health care, accessto education
and aminimum level of financial security to name but a few examples. It is, in my view,
untenabl eto suggest that freedomis co-extensivewith the absence of government. Experience
shows the contrary, that freedom has often required the intervention and protection of

government against private action.

Findly, itis, | think, true to say that while government intervention has traditionally been
acceptable to Canadians, the state has never assumed sole responsibility for economic and
social welfare matters. There has always been and continues to be a broad sphere of purely

private activity in Canada.

All of these observations lead, in my opinion, to the conclusion that a concept of minimal
stateintervention should not berelied ontojustify arestrictiveinterpretation of "government”
or "government action". Governments act today through many different instrumentalities
depending upon their suitability for attaining the objectives governments seek to attain. The
realities of the modern state place government in many different roles vis-a-vis its citizens,
some of which cannot be effected, or cannot be best and most efficiently effected, directly by
the apparatus of government itself. We should not place form ahead of substance and permit

the provisionsof the Charter to be circumvented by the simple expedient of creating aseparate
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entity and having it perform the role. We must, in my opinion, examine the nature of the
rel ationship between that entity and government in order to decidewhether whenit actsit truly
is"government” which isacting. We must, as| suggested at the outset, identify those criteria

which are relevant to that determination so that they may be applied in a principled way.

4. The Relevant Criteria

In Hunter v. Southam Inc., [1984] 2 S.C.R. 145, Dickson J., as he then was, emphasized at
p. 156, that it was important to engage in a broad purposive anaysis of the Charter's
provisions. AndinR.v. BigM Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 344, he stressed that
interpretations of the Charter's provisions should be generous rather than legalistic. In
deciding what kind of criteriaarerelevant ininterpreting theterm"government” ins. 32 of the
Charter, we should therefore adopt a purposive approach. We should ask ourselves the

guestion: why does the Charter constrain the activities of government?

It seemsto methat a historical review of the growth of the Canadian state makes clear that
those who enacted the Charter were concerned to provide some protection for individual
freedom and personal autonomy in the face of government's expanding role. | do not think
they intended to do this by carving out or preserving "private" spheres of activity. | believe,
however, that they considered it crucia to establish norms by which government would be
constrained in performing themany rolesit hasassumed and will no doubt continueto assume.
They sought to do this by setting out basic constitutional norms rooted in a concern for
individual dignity and autonomy which government should be compelled to respect when
structuring important aspects of citizens' lives. The purpose of the Charter then, it seemsto

me, is to ensure that government action that affects the citizen satisfies these basic
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congtitutional norms. | think that Dickson J. put the point well in Hunter, supra, at p. 155,

when he made the following observation about the role of a constitution:

Its function is to provide a continuing framework for the legitimate exercise of
governmental power and, when joined by aBill or a Charter of Rights, for the unremitting
protection of individual rights and liberties.

In my view, it follows from these propositions that we must take a broad view of the
meaning of the term "government”, one that is sensitive both to the variety of roles that
government has cometo play in our society and to the need to ensurethat in all of theseroles
it abides by the constitutional norms set out in the Charter. This means that one must not be
quick to assume that a body is not part of government. Consideration of a wide range of
factors may well be necessary before one can conclude definitively that a particular entity is
not part of government. If this Court is to discharge its responsibility of ensuring that our
constitution does provide "unremitting protection of individual rights and liberties* against
government action, then it must not take a narrow view of what government actionis. To do

soisto limit theimpact of the Charter and minimize the protection it was intended to provide.

What then are the criteriawhich will help usto identify the kinds of bodiesthat the Charter
seeks to constrain through the imposition of constitutional norms? At least three tests have
been suggested. While none is probably in and of itself determinative, each has something

important to say about the nature of government.

() The "Control" Test

The control test posesthe question: isthe body in question part of the legidative, executive

or administrative branches of government and, if not, isit subject to the control of one of these
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branches of government? When faced with a body that is not itself part of the legidative,
executive or administrative branches of government, the control test in turn asks: (a) general
guestions about the nature and extent of government control over an entity, such as, "does
government exercise such significant control over the operation of the institution that the
activities of thelatter may properly be seen asactivities of theformer?'; and (b) more specific
guestions about the entity'sactivities, such as, "isthereaclear nexus between government and

the particular impugned activity?"

In my view, we see avery clear application of thisapproach in the British Columbia Court
of Appeal'sdecisionintherelated appeal in Douglas’Kwantlen Faculty Assn. v. Douglas College,
[1988] 2 W.W.R. 718. In that case, the Court of Appeal stated at p. 721 that "The control
exercised by the government over the affairs of the college generally, coupled with actual
governmental involvement in the finalization of the collective agreement, permits no other
conclusion [than that the college in question is subject to the Charter]”. In reaching this
conclusion the Court of Appeal first examined the question of general control. It noted that
the College was an agent of the Crown, was subject to ministerial control over many aspects
of its activities, and had to have its by-laws approved by a College Board whose members

were appointed by the government.

The Court of Appea then turned to specific questions concerning the nexus between
government and the College's contractual relations with its employees. It noted that the
executive branch of government had the power to appoint a Commissioner whosetask it was
to monitor compensation plans and to investigate arrangements by public sector employers.
The Compensation Sabilization Act, S.B.C. 1982, c. 32, gave this Commissioner extensive
power to approve or disapprove the terms of collective agreements between the parties. The

Court of Appeal was of the view that "In these circumstances the collective agreement must
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be regarded as the result of an action of the executive or administrative arm of government"

(a p. 723).

Thegeneral questionsthe control test requiresto be asked in the case of an entity not clearly
part of the legislative, executive or administrative branches of government are, in my view,
quite apposite. The approach seeksto ascertain whether thereisalink between that which one
knows is government (i.e., the executive, legidative and administrative branches) and that
which one is not sure is government by focussing on whether the former exercises genera
control over thelatter. The challenge under this part of the approach, of course, isto ascertain
what are relevant forms of control. While | do not think that one can come up with an
exhaustive list of relevant forms of control or that any one form of control will necessarily
prove determinative, it does seem to methat the Court of Appeal in Douglas College focussed
onthekind of considerations one should bear in mind, viz. whether an actor that isclearly part
of abranch of government controls aspects of the entity's activity through input intoits policy
formulation process, through the approval of the by-laws or rules that determine how that
entity is to carry out its mandate, through the allocation of funding used to implement its
objectives, or through the appointment of the personnel that run the entity. These forms of

relatively direct control will provide strong indiciathat an entity is part of government.

More problematic, in my view, isthe second limb of the control test: namely, the search for
aspecific nexus between government and theimpugned act. In many instances, it may bethat
the relevant branch of government does not exercise control over the entity's activitiesin as
direct away asin the Douglas College case, but that the entity is nonetheless a governmental
actor. One need only think of those bodiesthat are created by statute, that depend heavily on
government funding and that receive broad policy directivesconcerning their overall mandate

from one of the branches of government, but that are deliberately placed at arm's length and
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giventhefreedomto makeawiderange of choicesabout how toimplement particular policies.
Thiskind of arrangement ishardly novel, particularly in areaswhere ministersand government
departments do not wish to be involved in complex and politically sensitive decisions
concerning theallocation of government fundsor the specific application of particular policies.
Decisions of these kinds often require choosing between irreconcilable demands, and
governmentshavethereforefrequently foundit prudent to create agenciesor tribunal sthat can
make these decisions free from political pressure. Thus, even although such arm's length
organizations have often been created with a view to performing tasks that a government
department had previously performed or might otherwise have performed, one cannot
necessarily point to a nexus between the government and the arm's length organization's

day-to-day activities.

Inmy view, it istherefore far from obviousthat abody should automatically be deemed to
be non-governmental simply because one cannot point to a specific nexus of the kind seenin
Douglas College. To conclude that bodies that are in an arm's length relationship with the
executive or administrative branches of government are automatically non-governmental
would mean that awide range of entitiesthat are created but not controlled by the legidative
branch of government would escape Charter review. Thiswould hardly provide the kind of

"unremitting protection™ of rights and liberties that the Charter was meant to secure.

In other words, the problem with arestrictive application of the control test isthat it risks
leaving open to government the option to del egate wide powersto arm's length agencies and
thentoinsulatethosebodiesfrom Charter review by limiting government involvement inthose
bodies' day-to-day decision-making processes. An unduly restrictive version of the control
test would thereby leave it open to government to exclude significant areas of activity from

Charter review.
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| note that Mr. Roger Tassé has observed, "There has been a tremendous increase in
subordinate legislation over the course of the past 25 years. Government by way of regulation
is much more commonplace today than is government by conventional legislation”: see
"Application of the Canadian Charter of Rights and Freedoms', supra, at p. 73. Mr. Tasse

goes on to identify the very concern that | have just raised when he states at p. 72:

The subordinate authority to which legislative powers are del egated must be subject to the
same obligations and constraints as the enabling authority. If it were otherwise, Parliament
and the legislatures could avoid their constitutional obligations simply by confiding to
others the authority to exercise their powers. This means that all regulation-making
authority conferred on Cabinet, individual ministers, civil servants, commissions or
administrative tribunals must be exercised so asto comply with the Charter. It means still
more, however. Not only must the regulations themselves comply with the Charter, but
actionstaken under the authority of those regulations must also comply. [Emphasisadded.]

In my view, these comments are equally applicable to arm's length bodies that are subject to

general governmental control.

It seems to me therefore that the control test has something valuable to say at a general
level. The presence of general government control will amount to an important indicium that
oneisfaced with government action although it will not necessarily be conclusive. One can,
of course, conceive of entitiesthat are subject to government regulation and that are therefore
subject to control but that are in no sense part of government, e.g., private corporations that
are subject to government regulation. Theevidencethat oneisdealingwith government action
will, of course, be even stronger if one can point to a direct nexus between government and
the activity in question. But | do not think that the specific questions the control test poses
about the presence of such a nexus are in any sense necessary conditions for a finding that

there is government action. | am quite prepared to accept that, even in the absence of such a
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nexus, there may be sufficient government control to enable oneto conclude that government

action isin issue.

(b) The"Government Function" Test

A second test that has been proposed asks whether the performance of agiven activity isa
"government function”. It seemsto me that thisisthe kind of test that the Ontario Court of
Appeal appliedinthisappea whenit asked itself whether auniversity performsagovernment
function. In the Ontario Court of Appeal’'s view universities do not perform a government
function even athough they provide a public service for which they receive significant
government funding. But the Court of Appeal felt that a body like a municipality would be
subject tothe Charter becauseit performswhat the Court of Appeal viewed asquintessentially
governmental functions, including the enactment of laws of general application. The Court

of Appeal observed (see: McKinney v. University of Guelph (1987), 63 O.R. (2d) 1, at p. 24):

The fact that municipal corporations are "creatures of the legislature” isnot determinative.
It isthe function that they were created to perform that is. " Creatures of the legislature” do
not automatically become accountable to the Charter: they remain accountable to their
"creator”. Ordinarily, it istheir "creator" which would attract the reach of the Charter, but
municipal corporationsdiffer fromother statutory corporationsinthat they areincorporated
by government to perform a governmental function; a function that the provincial
government could and often does perform itself. Assuch, they can be considered "adistinct
level of government” to use Linden J.'s phrase, or "abranch of government" to use that of
MclntyreJ. in Dolphin Delivery, supra. But it isthefunction for which they areincorporated
that gives them this status and not the mere fact that they are incorporated and have their
authority to act bestowed upon them by their incorporating statute. [Emphasis added.]

Inmy view, thereareat | east three problemswith the Ontario Court of Appeal's"functional”
approach. Firgt, it seemsto me that the particular version of this approach advocated by the
Ontario Court of Appeal is based on a rather narrow view of government as the maker and

enforcer of laws. At best, thiscan be but part of any compl ete picture of the modern Canadian
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state. | think it clear that over time government has become involved in many areas through
the creation of bodies that do not simply enact laws (and may not enact laws at all) but that
provide awide range of services and support (financial or otherwise) to the citizen. Thereis
therefore a real danger that the Ontario Court of Appeal has narrowly circumscribed

government's "function" in away which does not accord with twentieth century reality.

Second, even if one were to operate with a somewhat more expansive concept of a
government's "function”, this approach would risk excluding from Charter review many
actions of the legiglative, executive or administrative branches of government that might not
necessarily be seen as part of a government's "function": for example, entering into
employment agreementswith civil servantsor entering into contractsfor supplieswith outside
bodies. Thisresult would hardly be compatible with a purposive interpretation of s. 32(1) of
the Charter, a provision which states that the Charter applies to "all matters within the

authority" of Parliament.

Third, and most importantly, it seemsto methat afunctional approach risks assuming that
government isstatic, something which the historical review that | have presented revealsisfar
from the case. If we have learned anything from the widespread criticism of the private/
government distinction and theremarkabl e evol ution of government inthelast century, it must
surely be that government's functions are not finite. Government has become involved in an
ever-widening range of activities. Moreover, it islikely both to move into new areas and to
move out of areasin which it no longer feelsit should be involved. Governments' functions
are constantly evolving even athough there may be some core group of activities that most
governments have engaged in most of the time. Any test that focusses solely on these core

activities, or that limits itself to the activities that a given government is engaged in at a
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particular point in time, will be of little use in dealing with hard cases in which government

has assumed a new area of involvement.

In other words, it isamistake to think that one can identify the key function(s) that is (are)
determinative of what isgovernment. Inmy view, it ishardly surprising that in the course of
conducting a thorough analysis of a variety of bodies that one might consider part of
government, Mr. Tassé concludesthat "There are no clear and generally accepted criteriafor
determining when afunction is properly judged to be governmental” (Tassé, supra, at p. 81).
A function becomes governmental because a government has decided that it should perform
that function, not because the function is inherently a government function. It seemsto me
that in ignoring this point the functional approach risks putting the cart before the horse.
Moreover, it seemsto me that one must recognize that there may be circumstances in which
both governmental and non-governmental bodies fulfil agiven function at the sametime. In
such cases the functional approach may tell us little about the status of any given entity that

performs that function.

That much having been said, it does seem to methat the functional approach has something
to offer, provided that one does not assume that just because a body is not performing a
traditional government function it is not a government actor. The fact that an entity is
performing an activity that we have cometo accept asbeing one of the exclusivefunctionsthat
agiven level of government performs may well be a strong indicium that one is faced with a
government actor. Indeed, one may conclude that even although there is no direct nexus
between government and a given body's activities and that even although there is minimal
government control over that body, the entity must nonetheless be viewed as part of
government because it performs a function that has traditionally been performed by

government.
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Ultimately, much will turn on the function with which one is concerned. While there are
functionsthat government haslong fulfilled, e.g., the criminal law enforcement process, there
are others that may on some occasions be fulfilled by government and on other occasions by
other kinds of bodies, e.g., private corporations. There may also be functionsthat government
decidesit should no longer perform. And, as| have already suggested, there may be sectors
of the economy where government is competing directly with the private sector with respect
to the provision of particular services and where it is very difficult to apply a functional
approach in order to sort out which players are government actors and which are not. At best,
then, the functional approach can only provide tentative answersto the question whether one
is dealing with government. But the approach may nonetheless point to important

considerations that should be taken into account in any analysis of the status of agiven body.

(c) The"Government Entity" Test

A third approach might centre on the question of whether a given body is a "government
entity”. This approach focusses on the question whether an entity performs atask pursuant
to statutory authority and whether it performsthat task on behalf of government in furtherance
of agovernment purpose. In my view, this approach captures considerations which neither
the control test nor the government function test address, considerationsthat may well enable
usto ascertain whether government isin fact taking on new rolesor fulfilling old rolesthrough

the creation of new institutional arrangements.

While | am not aware of a decision based on this approach to the interpretation of s. 32(1)
of the Charter, it seems to me that this Court has applied a variation of thistest in casesin
which it has dealt with the doctrine of Crown immunity. | note, for example, that in R. v.

Eldorado Nuclear Ltd., [1983] 2 S.C.R. 551, at pp. 565-66, this Court stated:
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Statutory bodies such as Uranium Canada and Eldorado are created for
limited purposes. When a Crown agent acts within the scope of the public purposesit is
statutorily empowered to pursue, it is entitled to Crown immunity from the operation of
statutes, becauseit isacting on behalf of the Crown. When the agent steps outside the ambit
of Crown purposes, however, it acts personally, and not on behalf of the state, and cannot
claim to be immune as an agent of the Crown.

While this approach has traditionally been used to determine when an entity's actions are not
bound by statutes, it seemsto methat it may well be of assistancein identifying bodieswhose

acts are subject to Charter review.

More precisely, this approach looks at the nature of a body's statutory authority and
addressesthe possibility that government has del egated power to asubordinate body. It seems
to me that this approach may therefore assist one to identify those bodies that are neither
subject to extensive government control and that cannot be said to be carrying out atraditional
government function, but that may nonethel essbethe product of government'sdecisiontotake
on anew role. By examining whether a body exists to serve a government's objectivesin a
particular area or acts primarily in its own self-interest, this approach may also assist onein
distinguishing between entities that are in some sense creatures of statute but that cannot be
said to form part of government (e.g., privately held corporations incorporated under a
Business Corporations Act) and entities that are creatures of statute that do form part of

government (e.g., Crown agents).

Thus, thisapproachwould assist inidentifying bodieslike Eldorado Nuclear Limited aspart
of government even although the body's " corporate objects clauses and the relevant statutes
leave it free to operate without government direction” (per Dickson J. in Eldorado, supra, at
p. 573) and even although the body operated within a relatively new area of government

activity, i.e., the nuclear industry. AsaCrown agent created to address what the government
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of the day clearly perceived to be a matter of public concern, this body would therefore be

required to abide by basic constitutional norms.

Inmy view, thisresult accordswith common sense. | notethat in the course of itsextensive
study of government management and accountability, the Lambert Commission, supra, at p.

269, observed:

The extensive resort to Crown agencies is a legitimate response by
government to the problem of developing alternative instrumentalities to cope with the
demandsimposed by the assumption of new rolesthat requireindependent sourcesof policy
advice, regulation of important sectors of the economy, objective determination of rights,
and outright government ownership and operation of numerous business-like undertakings.
Crown agencies serve anecessary and useful purposein lightening the burdenson ministers
caused by the growth of programs and added responsibilities within conventional
departments.

As | have already mentioned, it seems to me self-evident that the Charter was meant to bind
the Crown. | can see no reason why Crown agents should be labelled non-governmental and
thereby exempted from the ambit of the Charter. If weareto ensurethat the Charter continues
to provide unremitting protection of individual rightsand liberties, then it seemsto methat the
"dternative instrumentalities’ that the Lambert Commission identified must be subject to the
Charter. | note that Professor Hogg has reached asimilar conclusion in Constitutional Law of

Canada (2nd ed.), supra, at p. 672, where he observes:

Also clearly included are those Crown corporations and public agenciesthat are outside the
formal departmental structure, but which, by virtue of ministerial control or express
statutory stipulation, are deemed to be "agents' of the Crown.

Once again, | do not think that this approach will necessarily produce definitive answers.

There might well be entities like charitable organizations that are creatures of statute and that
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serve the public interest, but which would not be properly viewed as part of government.
Nevertheless, it does seem to me that this approach captures an important perspective that
must be borne in mind in any inquiry concerning government action, a perspective that is
absent from both the control test and the government function test. Thisis aperspective that
can help usto identify some of the more unusual bodies that government creates or becomes

intricately involved with in the process of pursuing particular government objectives.

Asthisreview of possible approachesto theidentification of government makesclear, | do
not think that any onetest or approach isapanacea. All have something of valueto offer since
each provides a somewhat different perspective from which to deal with the question what is
government. But each alone risks missing a range of bodies that it seems to me must be
viewed as part of government, particularly if one is to ensure that the Charter does in fact
provide unremitting protection for individual rightsand liberties. 1t would seem thereforethat
theonly satisfactory approach under s. 32(1) of the Charter isonethat issensitiveto the strong

points of each of the approaches outlined above.

Asaresult, | would favour an approach that asks the following questions about entitiesthat
are not self-evidently part of the legidative, executive or administrative branches of

government:

1. Doesthelegidative, executive or administrative branch of government exercise general

control over the entity in question?

2. Does the entity perform atraditional government function or a function which in more

modern times is recognized as aresponsibility of the state?
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3. Is the entity one that acts pursuant to statutory authority specifically granted to it to
enable it to further an objective that government seeks to promote in the broader public

interest?

Each of these questions is meant to identify aspects of government in its contemporary
context. An affirmative answer to one or more of these questions would, to my mind, be a
strong indicator that one is dealing with an entity that forms part of government. | hasten to
add, however, that an affirmative answer can never be more than an indicator. It will always
be opento the partiesto explain why the body in questionisnot part of government. Likewise
anegative answer is not conclusive that the entity is not part of government. It will always
be open to the partiesto explain that there is some other feature of the entity that the questions

listed above do not touch upon but which makesit part of government.

We must at al costs be sensitive to the fact that government is a constantly evolving
organism. It follows that the kinds of questions we must ask when trying to identify
government must also be capable of evolving. It seemsto me that the reason why fixed tests
designed to identify government inevitably fail isthat they assume that government is static,
an assumption that is not borne out by an historical and comparative review of governments
in this and other countries. As aresult, the questions that | have listed above are not carved
in stone. Other questions may have to be added to the list as governments enter or withdraw
from different fields. The questions| have listed are intended only as practical guidelinesto
thosetrying to decidewhether abody that isnot self-evidently part of thelegidative, executive
or administrative branchesof government may nonethel essbe part of government for purposes

of s. 32(1) of the Charter.

5. Application of the Criteria to the Universities
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(@) The"Control" Test

A review of the various connections between the province and the universities |leads me to

conclude that the state exercises a substantial measure of control over universitiesin Canada

Asl noted earlier in these reasons, control may be exercised in avariety of different ways.
In this case the government has exercised control over the universitiesin four broad areas: (1)
funding; (2) governing structure; (3) decision-making processes, and (4) policy. Dealingfirst
with funding, it is clear that the province hasinvolved itself heavily in the financing of these
institutions of higher learning. As my colleague La Forest J. has noted, the province
contributes substantially to the existence of the universities. It finances the bulk of the
universities capital expendituresand providesspecia fundsfor special projects. Theevidence
reveal sthat approximately 80% of the operating and capital costs of the universitiesis met by
government. In addition to those matters to which La Forest J. has referred, | point out that
the government also funds the universities' "clientele”, i.e., the student population. It isthe
availability from government of student grant and loan programs which makesit possiblefor
a great many students to obtain a university education. Finally, the government provides

funding for specific research projects.

It should also be noted that government funding of universitiesis not unconditional. The
universities disburse operating grants in accordance with a ministerial Operating Formula
Manual which, while not designed to limit or control the expenditure of funds granted to the
universities, has as a practical matter that effect. Operating grants are calculated on the basis
of the costs of the university program and the number of studentsinvolved in that program.
Theuniversities set their own tuition feeswhich are then subtracted from the operating grants.

The universities may set tuition fees at 110% of the formula fee without a reduction in
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operating grants. Control isalso exercised over capital and special grants. These grants must

be spent on the purposes for which they were received.

The broadly based nature of the financial assistance offered by government to all members
of the university community including the administration, students, and academics indicates

that government exercises a substantial measure of control over the operation of universities.

Second, the government exercises what may be termed "structural” control over these
institutions. All of theuniversitiesinissueinthisappeal have beenincorporated through Acts
of the provincial legislature. The history of thisfeature of these institutions was summarized

by the Ontario Court of Appea at pp. 14-15:

The University of Toronto (U. of T.) was created by the legidature as the "provincial
university" in 1849. Itsenabling statute was changed from timeto time and is presently the
University of Toronto Act, 1971, S.O. 1971, c. 56.

TheUniversity of Guel ph (Guel ph) isan amal gam of the Ontario Agricultural
College, the Ontario Veterinary College and the McDonad Institute which formerly
operated under the direct control of the provincia Department of Agriculture. The
university initspresent formwascreated in 1964 by the University of Guel ph Act, 1964, S.O.
1964, c. 120.

Laurentian University (Laurentian) findsitsorigin in Sacred Heart College
established as a Roman Catholic and bilingual collegein 1913. In 1957 it was changed by
an Act of the legidature into the University of Sudbury and subsequently became
Laurentian University by the passage of the Laurentian University of Sudbury Act, 1960, S.O.
1960, c. 151, as amended by 1961-62, c. 154, ss. 1 to 7.

Y ork University (Y ork) was established in 1959 as an affiliate of the U. of

T. Thisaffiliation ended by mutual agreement in 1965 when thelegisl ature enacted the York
University Act, 1965, S.O. 1965, c. 143.

These "enabling" statutes set out in detail the powers, functions, privileges, and governing
structure of the universities. Each establishes a governing body known as the board of

governorsin the case of Laurentian, Y ork and Guelph and the governing council in the case
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of theU. of T. Thesegoverning bodiesare giventhe power to "run” theinstitutions. They are
the entities responsible for exercising all the powers and authority granted to the universities
under their enabling legidation as well as under other Acts which touch upon their powers

(eg., the University Expropriation Powers Act, R.S.0. 1980, c. 516).

Third, the legidative branch of government through the Judicial Review Procedure Act,
R.S.0. 1980, c. 224, confers power on the courtsto supervisethe universities exerciseof their
authority in order to ensure adherence to the principle of fairness. There is accordingly

governmental control over some university processes.

Findly, | believe that the province indirectly controls a significant amount of university
policy. For example, in the area of undergraduate programs, prior approval must be obtained
from the Ontario Council on University Affairs ("OCUA™"), an advisory committee appointed
by the Lieutenant Governor in Council pursuant to the Ministry of Collegesand UniversitiesAct,
R.S.0. 1980, c. 272, for any new programs outside core arts and science subjects. Further, an
annual report must be submitted by OCUA respecting regular programming. With respect to
graduate programs, they must first be accredited by the Ontario Council on Graduate Studies
("OCGS"), asub-committee of the Council of Ontario Universities ("COU"). If the program
is approved by COU, COU recommends to OCUA that the program be funded. OCUA
reviews the program in terms of academic considerations, societal need, student demand,
economic constraints, and duplication of existing programs and makes its recommendations

to the province which makes the final determination.

| believe also that government exercises a measure of control over the universities degree
granting power pursuant to the Degree Granting Act, 1983, S.O. 1983, c. 36. Under that Act,

only approved universities are given the power to grant degrees.
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It istrue that government has no direct involvement in the policy of mandatory retirement
instituted by theuniversities. Asl haveindicated, however, aspecific connection between the
impugned act and government need not necessarily be established. If therel ationship between
the universities and government is sufficiently close to warrant their being considered
governmental for purposes of s. 32, | see no reason why their internal policies and practices

should not have to conform to the dictates of the Constitution.

| accept the submission of the respondents that the principle of academic freedom accounts
for the absence of governmental intervention in some types of decisions universities must
make. In my opinion, however, this argument does not really advance the universities' case
for exemption from Charter review. Rather, it supports the view expressed earlier that
government must preserve an arm's|ength rel ationship with sometypesof bodiesin order that
they can perform their function in the best possible way. The essential function which the
principle of academic freedom isintended to serveisthe protection and encouragement of the

free flow of ideas. Accordingly, government interference in thisrealm isimpermissible.

Quoting from the Bissell Report of the Commission on the Government of the University

of Toronto (Toronto 1970), at p. 27:

By and large, devotion to his discipline in an atmosphere of freedom
characterizes the academic. Aslong as hisdisciplineis respected and allowed to develop
accordingtoitsown requirements, and heisprovided with books, libraries, |aboratoriesand
technical services in keeping with the university's resources, the academic is content to
leavethe overall administration of the university to others and to encumber himself with as
littleadministrativeresponsibility inthefaculty or department asisconsi stent with common
decency.

Academic work and academic decisions - his teaching and research,
curricular development in his department, appointments to staff, and so forth - are his
primary concern, and he is convinced that academics alone are possessed of the expertise
required to make such decisions. His dedication is to his discipline, and even when he
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engages in writing, research and consultancy outside the university, he usually sees such
activities as contributing to his work in the discipline.

Quoting also from an essay by Frank Underhill (Underhill, “The Scholar: Man Thinking",
in Whalley (ed.), A Place of Liberty (Toronto 1964)) at p. 68:

The claim of the university teacher isthat he and hisfellows, whatever their legal position
as employees, are in fact members of a professional community and should be considered
to enjoy therightsof alearned profession. That is, they collectively should determine what
shall be taught, how it shall be taught, who shall be qualified to do the teaching, and who
shall be qualified to receive the teaching. In aword, they should be self-governing as are
the members of other learned professions. Academic freedom isthe collective freedom of
a profession and the individual freedom of the members of that profession.

It should be noted that it is the universities themselves which confer academic freedom
through their tenure arrangements for each faculty member. And this system is not without
its critics. Indeed, the Bissell Commission calls for a re-thinking of tenure as a means of
protecting academic freedom, suggesting that it has more to do with job security than

academic freedom (at pp. 53-54).

Whilel believethat the principle of academic freedom serves an absolutely vital roleinthe
life of the university, | think itsfocusis quite narrow. It protects only against the censorship
of ideas. It isnot incompatible with administrative control being exercised by government in
other areas. In this respect, it may be somewhat analogous to the principle of judicial
independence in relation to the adjudicative function. | do not believe that the fact that the
province has not exercised control over the retirement policies of the universitiesis decisive

of their status although it is clearly relevant to it.
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With regard to the general level of control exercised by government over the universities,
| believe that the indicia of control which | have identified support the conclusion that the
province exercises quite substantial, although in some areas indirect, control over these
institutions. Thisis not, however, by itself enough to bring them within s. 32 of the Charter.

We have to apply the other tests outlined above.

(b) The"Government Function" Test

In applying the"government function” test the general principleisthat afunction becomes
governmental because a government has decided to perform it, not because the function is

inherently governmental.

Education has occupied an important sphere of governmental activity in both pre- and
post-Confederation Canada. For example, as early as 1766 the legidature of Nova Scotia
enacted An Act concerning Schools and Schoolmasters, S.N.S. 1766, c. 7, which provided for
the appointment of schoolmasters and the funding of local schools in the colony. Other
colonies of British North Americahad similar legislation. For example, the Revised Actsand
Ordinances of Lower-Canada 1845 contain four Acts relating to education and educational
establishment: An Act to facilitate the establishment and the endowment of Elementary Schools
inthe Parishesof thisProvince, R.S.L.C. 1845, Classl|, c. 1; An Act for the establishment of Free
Schools and the advancement of Learning in this Province, R.S.L.C. 1845, Class|, c. 2; An Act
to provide for the establishment of Normal Schools, R.S.L.C. 1845, Class|, c. 3; and An Act to
incor porate the College of Chambly, R.S.L.C. 1845, Class|, c. 4. Seeaso Province of Canada
Statutes, An Act for the better establishment and maintenance of Public Schoolsin Upper Canada,
and for repealing the present School Act, S. Prov. C. 1849, c. 83; Act to repeal certain Acts

therein mentioned, and to make further provision for the establishment and maintenance of
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Common Schoolsthroughout the Province [ Common SchoolsAct], S. Prov. C. 1841, c. 18; AnAct
to enable the Corporation of the Royal Institution for the Advancement of Learning, to dispose of
certain portions of Land, for the better support of the University of McGill College, S.L.C. 1844-
45, c. 78; An Act for the appropriation of the Revenues arising from the Jesuits' Estates, for the
year one thousand eight hundred and forty-six, S.L.C. 1846, c. 59; and An Act to make better
provision for promotion of superior Education and the establishment and support of Normal
Schools in Lower Canada and for other purposes, S.L.C. 1856, c. 54. And in Prince Edward
Island an educational regime had been established under various Acts such as An Act for the
encouragement of education, S.P.E.I. 1852, c. 13, and An Act to consolidate and amend the
several laws relating to education, S.P.E.l. 1861, c. 36. All these educational activities have

been continued and expanded by the various levels of government down to the present day.

In 1867 the Fathers of Confederation recognized the role that provincial governments had
cometo play in the areaof education. Section 93 of the Constitution Act, 1867 gives exclusive
jurisdiction over education to the provinces, limiting that jurisdiction only to the extent

necessary to protect denominational schools and religious minorities,

Provincial government activity in the education field subsequent to 1867 may be
characterized as dl-inclusive. For example, in 1871 the Ontario legislature passed An Act to
Improve the Common and Grammar Schools of the Province of Ontario, S.O. 1871, c. 33, which
reorganized the lower school system in the province creating a public system of free schools.
In 1874 the legidlature again acted to reform the public education department, together with
the lower schools, collegiate institutes and high schools of the province, and to amend and
consolidate the Public School Law, S.O. 1874, cc. 27 and 28 respectively. Finally the Revised
Statutes of Ontario for 1877 contains a consolidation of the various educational statutes in

force at thetime. They providefor, inter alia, a Department of Education (c. 203), acomplete
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regime of public (grade) schoolsand high schools(cc. 204 and 205), aswell asthe University
of Toronto (cc. 209 and 210), aschool of Practical Science (c. 212), and Industrial Schools(c.
213). Thisgovernmental activity isalso mirrored in other provinces and territories: see Prince
Edward Island, The Public Schools' Act, 1877, SP.E.l. 1877, c. 1; Nova Scotia, Of Public
Instruction, R.S.N.S. 1873, c. 32; Quebec, Public Instruction, R.S.Q. 1888, Title V, arts.
1860-2288; New Brunswick, Schools Act, C.S.N.B. 1877, c. 65; Manitoba, The Manitoba
School Act, C.S.M. 1880, c. 62; British Columbia, Consolidated Public School Act, 1876, S.B.C.
1876, c. 142, and the North-West Territories, The School Ordinance, C.O.N.W.T. 1898, c. 75.

A brief review of the legislation in place both before and after Confederation leads to the
inescapable conclusion that education at every level has been a traditional function of

governments in Canada.

(c) Statutory Authority and the Public Interest Test

It has already been established that the universities are broadly empowered to conduct their
affairs through their enabling statutes. Moreover, the grant of statutory authority clearly
encompasses the power to enter into employment contracts and collective agreements with

faculty and staff.

It is beyond dispute that the universities perform an important public function which
government has decided to have performed and, indeed, regardsit asitsresponsibility to have
performed. Counsel for the respondents conceded as much at trial. Moreover, justification
for state activity in this areais not hard to find. The state's interest in education in today's
society does not and cannot stop at the point of ensuring basic literacy. The promotion of

higher learning and the provision of accessto opportunitiesfor study at thislevel isclearly in
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the public interest. The state readily acknowledges the important role universities play not
only in the education of our young people but also more generally in the advancement and free
exchange of ideas in our society. On a more practical level, the province recognizes that
prospects for economic growth are linked to the devel opment and maintenance of a critical
mass of scholarsand researchersand, morebasically, an educated community. For thisreason

also the province has avital interest in afirst class, comprehensive system of education.

Asinthe case of the control test, | might not be prepared to conclude that satisfaction of the
third test was enough by itself to bring the respondents within s. 32 of the Charter. However,
the fact that the universities are so heavily funded, the fact that government regul ation seems
to have gone hand in hand with funding, together with the fact that the governments are
discharging through the universities atraditional government function pursuant to statutory
authority leads me to conclude that the universities form part of "government"” for purposes
of s. 32. Their policies of mandatory retirement are therefore subject to scrutiny under s. 15

of the Charter.

. Does the Universities Mandatory Retirement Policy Infringe Section 15 of
the Charter?

1. The Meaning of "Law" in Section 15

Having found that the Charter appliesto universitiesin Ontario, it must next be determined

whether the policy of mandating retirement at the age of sixty-five infringes s. 15(1) of the

Charter. Section 15(1) provides:

15. (1) Everyindividual isequa before and under the law and has the right
totheequal protection and equal benefit of thelaw without discriminationand, in particular,
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without discrimination based on race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability.

In Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, Mclntyre J. discussed

the meaning of the word "law" in s. 15 asfollows at pp. 163-164:

This is not a general guarantee of equality; it does not provide for equality between
individuals or groups within society in a general or abstract sense, nor does it impose on
individual s or groups an obligation to accord equal treatment to others. Itisconcerned with
the application of thelaw. No problem regarding the scope of theword "law", asemployed
in s. 15(1), can arise in this case because it is an Act of the Legidlature which is under
attack. Whether other governmental or quasi-governmental regulations, rules, or
requirements may be termed laws under s. 15(1) should be left for casesin which theissue
arises.

Because of its obvious application to statute law Mclntyre J. did not have to consider how
much further theword "law" in's. 15 might extend. This, however, hasadirect bearing on the

reach of s. 15.

A number of lower courts have attempted to grapple with thisissue. In Douglas’/Kwantlen
Faculty Assn. v. Douglas College, supra, the British Columbia Court of Appeal noted that the
word "law" appearsnot only ins. 15 but alsoin s. 1 of the Charter and s. 52 of the Constitution
Act, 1982. Relying upon a rule of statutory construction which provides that when a term
appears more than once in the same piece of legislation it should be given the same meaning,
the court turned to the jurisprudence of this Court dealingwith"law" in s. 1 of the Charter and
s. 52 of the Constitution Act, 1982. The Court of Appeal offered thefollowing definition at pp.
726-27: "arule or asystem of rules formulated by government and imposed upon the whole
or asegment of society. Inthiscontext, law may be made by government itself or by bodies

or agencies exercising governmental power."
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Atissuein Douglas Collegewasaprovision in acollective agreement mandating retirement
at age 65. The court noted that in general the provisionsin a collective agreement would not
be considered "law" since they reflect the will of the parties and not the government. The
same could not be said of the agreement before the court, however, since all its terms were
subject to the approval of a commissioner appointed by the government with the power to
review and reject all compensation practices. Similarly in Soffman v. Vancouver Gen. Hosp.
(1988), 21 B.C.L.R. (2d) 165, the same pandl of the court (Hinkson, Macfarlane and
McLachlin (now of this Court) JJ.A.) found on the strength of Douglas College that a
regulation passed by the hospital's management board terminating the hospital privileges of
doctors over the age of 65 was also "law". As in Douglas College the regulation did not

become effective until approved by the Minister.

By way of contrast, in Re Ontario English Catholic Teachers Association and Essex County
Roman Catholic School Board (1987), 58 O.R. (2d) 545, the Divisional Court of Ontario
divided on theissue of whether apolicy formulated by the school board mandating retirement
at age 65 could be considered "law" for the purposes of s. 15. Craig J. in dissent expressed the
opinion, at p. 550, that "the policy is intended to be binding upon the teachers and is "law"
within the meaning of s. 15(1) of the Charter and s. 52(1) of the Constitution Act, 1982." The
magjority (Anderson and McKinlay JJ.) felt otherwise, noting at p. 565, that "law" meant "law
in the sense of arule of conduct made binding upon a subject by the State." Intheir view, the

policy of the board and its resolution to apply it did not constitute law in this sense.

Despitethedifferences between Douglas College and Vancouver General Hospital ontheone
hand, and Essex County on the other, these decisions all accept as afundamental premise that
the word "law" in s. 15 embraces the notion of some discrete, explicit and identifiable rule.

My colleague La Forest J. also seems to accept this approach to the role the word "law" is
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intended to play in the operation of the equality guarantee although he would giveit aliberal

interpretation.

| do not regard it as self-evident that theterm "law" in s. 15 wasintended to play alimiting
role. |1 would agree with La Forest J. that if you have to find a"law" under s. 15 before the
sectionistriggered, then"law" should be given avery liberal interpretation and should not be
confined to legidative activity. It should also cover policies and practices even if adopted
consensually. Indeed, it would be my view that the guarantee of equality appliesirrespective

of the particular form the discrimination takes.

As LaForest J. noted in Andrews, supra, at p. 193:

| am not prepared to accept at this point that the only significance to be
attached to the opening words that refer more generally to equality is that the protection
afforded by the section is restricted to discrimination through the application of law. Itis
possibleto read s. 15 in thisway and | have no doubt that on any view redress against that
kind of discrimination will constitute the bulk of the courts work under the provision.
Moreover, from the manner in which it was drafted, | also have no doubt that it was so
intended. However, it can reasonably be argued that the opening words, which take up half
the section, seem somewhat excessive to accomplish the modest role attributed to them,
particularly having regard to the fact that s. 32 already limits the application of the Charter
to legidation and governmental activity. It may also be thought to be out of keeping with
the broad and generous approach given to other Charter rights, not the least of which s. 7,
whichislikes. 15 is of ageneralized character.

See also Eberts, " Sex-based Discrimination and the Charter," in Bayefsky and Eberts (eds.),
Equality Rightsand the Canadian Charter of Rightsand Freedoms (Toronto 1985), at pp. 206-07.

| believe, however, that on a purposive interpretation of s. 15 the guarantee of equality
before and under the law and equal protection and benefit of the law also constitutes a

directive to the courts to see that discrimination engaged in by anyone to whom the Charter
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appliesisredressed whether it takes the form of legidative activity, common law principles
or simply conduct. Inother words, s. 15is, in effect, declaratory of therightsof all to equality
under the justice system so that, if an individual's guarantee of equality is not respected by
those to whom the Charter applies, the courts must redress that inequality. | say "by thoseto
whom the Charter applies’ because of this Court's conclusion in Dolphin Delivery that it does

not apply to private action absent a government connection.

However, accepting that limitation, this approach to s. 15 seems to me to be completely
consistent with the finding that s. 32 of the Charter makes acts of the executive or
administrative branch of government subject to Charter scrutiny. | see no sound reason why
government conduct which violates an individual's equality rights under s. 15 is not subject
to redress by the courtsin order to restore that individual's declared right to equality under the
law. Section 15, on this interpretation, does not require a search for a "law" which

discriminates but merely a search for discrimination which must be redressed by the law.

Section 24 of the Charter confers a broad discretion on the courts to redress Charter

violations. It reads:

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter,
have been infringed or denied may apply to acourt of competent jurisdiction to obtain such
remedy as the court considers appropriate and just in the circumstances.

This section may be contrasted with s. 1 of the Charter and s. 52 of the Constitution Act, 1982.
Section 1 requires limits on Charter rights to be "prescribed by law", and if so prescribed, to
bereasonableand demonstrably justified inafreeand democratic society. Section 52 provides
that the Constitution isthe supremelaw of Canadaand that any law whichisinconsistent with

itisof noforceor effect. These provisions operateto alow the courtsto strike down existing
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lawswhich derogate from the val ues enshrined in the Constitution. Section 24 of the Charter,
on the other hand, seems to have been included so as to give the courts jurisdiction to design
appropriate remedies for violations which do not necessarily have their originin law as such.

It thus provides ameans whereby the courts can remedy infringements arising from conduct.

| believe also that the wording of s. 15(2) supportsthe view that s. 15(1) was not meant to
be restricted to "law" even broadly construed. Section 15(2) provides:

15....
(2) Subsection (1) does not preclude any law, program or activity that hasas
its object the amelioration of conditions of disadvantaged individuals or groups including

those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex,
age or mental or physical disability.

"Activity" cannot, inmy view, beread narrowly in order to be equated with"law". Subsection
(2) must beread together with subs. (1). 1t would not have been necessary to exempt programs
and activities from the ambit of subs. (1) if they were not included in subs. (1) in the first
place. | believe that theinclusion of these wordsin subs. (2) provides strong support for the
propositionthat s. 15(1) wasnot intended to apply only inthe narrow context of discriminatory

legislation or "rules’ analogous thereto.

Finaly, and perhaps most importantly, this broad interpretation of s. 15 best achieves the
purpose of the section, namely to protect against the evil of discrimination by the state
whatever form it takes. This Court has said on many occasions that the proper approach to
Charter interpretation is a purposive one: see Hunter v. Southam Inc., supra. Moreover, in
interpreting "law" in s. 1 of the Charter and s. 52 of the Constitution Act, 1982, the decisions

of this Court demonstrate that "law" may not have the same meaning throughout the
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congtitution. For instance, in Operation Dismantle Inc. v. The Queen, supra, Dickson J. said of

S. 52 at p. 459:

| would like to note that nothing in these reasons should be taken as the
adoption of the view that the referenceto "laws" in s. 52 of the Charter [sic] is confined to
statutes, regulations and the common law. It may well be that if the supremacy of the
Constitution expressed in s. 52 is to be meaningful, then all acts taken pursuant to powers
granted by law will fall within s. 52.

Contrariwise, ininterpreting s. 1, Lamer J. said in R. v. Therens, [1985] 1 S.C.R. 613, at p.
623:

Asset out in the reasons of Estey J., the violation of the respondent'srightsis not the result
of the operation of law but of the police action and thereisno need, in my view, to consider
in this case whether under s. 1 of the Charter the "breathalyzer scheme" set up through s.
235(1) and s. 237 of the Criminal Codeisareasonablelimit to one'srightsunder the Charter.

Le Dain J., dissenting on other grounds, agreed saying at p. 645:

Therequirement that thelimit be prescribed by law ischiefly concerned with thedistinction
between a limit imposed by law and one that is arbitrary. The limit will be prescribed by
law within the meaning of s. 1 if it is expressly provided for by statute or regulation, or
results by necessary implication from the terms of a statute or regulation or from its
operating requirements. The limit may also result from the application of a common law
rule. [Emphasis added.]

Thesetwo definitionsof "law" are obviously quitedifferent. Their difference springsfrom
thefact that s. 1 of the Charter and s. 52 of the Constitution Act, 1982 serve two very different
purposes. Section 52 isanimated by the doctrineof constitutional supremacy. Assuch, awide
view of "law" under that provision is mandated so that all exercises of state power, whether
legidlative or administrative, are caught by the Charter. Section 1, on the other hand, serves

the purpose of permitting limits to be imposed on constitutional rights when the demands of
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afreeand democratic society requirethem. Theselimitsmust, however, be expressed through
the rule of law. The definition of law for such purposes must necessarily be narrow. Only
those limits on guaranteed rights which have survived the rigours of the law-making process
are effective. Just asthe meaning of "law" in s. 1 of the Charter and s. 52 of the Constitution
Act, 1982, depends on the purpose those sections were meant to achieve, so also does the

meaning of "law" in s. 15(1).

In Andrews it was acknowledged that the key to s. 15 istheword "discrimination”. At page

172 of hisreasons Mclntyre J. said:

The right to equality before and under the law, and the rights to the equal
protection and benefit of thelaw containedin s. 15, are granted with the direction contained
in s. 15 itself that they be without discrimination. Discrimination is unacceptable in a
democratic society because it epitomizes the worst effects of the denial of equality, and
discrimination reinforced by law isparticul arly repugnant. Theworst oppressionwill result
from discriminatory measures having the force of law. It is against this evil that s. 15
provides a guarantee.

In Reference Re Workers Compensation Act, 1983, [1989] 1 S.C.R. 922; R. v. Turpin, [1989] 1
S.C.R. 1296; Rudolf Wolff & Co. v. Canada, [1990] 1 S.C.R. 695, and R. v. S (S), [1990] 2
S.C.R. 254, this Court repeatedly affirmed that in order to establish aviolation of s. 15(1) there
must be evidence of discrimination in the sense of stereotype and prejudice. For example,

guoting from Turpin at p. 1333:

Differentiating for mode of trial purposes between those accused of s. 427 offences in
Albertaand those accused of the same offences el sewherein Canadawould not, in my view,
advance the purposes of s. 15 in remedying or preventing discrimination against groups
suffering social, political and legal disadvantage in our society. A search for indicia of
discrimination such as stereotyping, historical disadvantage or vulnerability to political and
social prejudice would be fruitlessin this case....
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Itis, | think, now clearly established that what lies at the heart of s. 15(1) isthe promise of
equality inthe sense of freedom from the burdens of stereotype and prejudiceinall their subtle
and ugly manifestations. However, the nature of discrimination is such that attitudes rather
than laws or rules may be the source of the discrimination. In Canadian National Railway Co.
v. Canada (Canadian Human Rights Commission), [1987] 1 S.C.R. 1114, thisCourt quoted from
Judge Abella's report Equality in Employment regarding the phenomenon of "systemic
discrimination”. At page 9 of that report, Judge Abella explains:

The impact of behaviour is the essence of "systemic discrimination”. It
suggests that the inexorable, cumulative effect on individuals or groups of behaviour that
has an arbitrarily negative impact on them is more significant than whether the behaviour
flows from insensitivity or intentional discrimination ....

Systemic discrimination requires systemic remedies. Rather than
approaching discrimination from the perspective of the single perpetrator and the single
victim, the systemi c approach acknowledgesthat by and large the systems and practiceswe
customarily and often unwittingly adopt may havean unjustifiably negative effect on certain
groups in society. The effect of the system on the individual or group, rather than its
attitudinal sources, governs whether or not aremedy isjustified. [Emphasis added.]

Giventhat discriminationisfrequently perpetuated, unwittingly or not, through rather informal
practices, it would be altogether inconceivable that they should be treated as insufficient to

trigger the application of s. 15.

For thereasonsgiven abovel believethat theargumentsin support of aliberal interpretation
of s. 15 are compelling. It is not strictly necessary, however, for the Court to come to a
definitive conclusion on thisaspect of s. 15 inthiscasefor two reasons. First, evenif the most
restrictive interpretation of "law" is adopted, the universities enabling statutes all contain
provisions conferring power on the respondents to terminate their contracts of employment
with the appellants as they seefit. For example, The York University Act, 1965, S.O. 1965, c.
143, provides:
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10. Except asto such matters by this Act specifically assigned to the Senate,
the government, conduct, management and control of the University and of its property,
revenues, expenditures, business and affairs are vested in the Board, and the Board has all
powers necessary or convenient to perform its duties and achieve the objects and purposes
of the University, including, without limiting the generality of the foregoing, power,

(c) to appoint, promote and remove all members of the teaching and
administrative staffs of the University and al such other officers and
employees as the Board may deem necessary or advisable for the
purposes of the University, but no member of the teaching or
administrative staffs, except the President, shall be appointed, promoted
or removed except on the recommendation of the President, who shall
be governed by the terms of the University's commitments and
practices;

(d) to fix the number, duties, salaries and other emoluments of officers,
agents and employees of the University;

See similarly: The University of Toronto Act, 1971, S.O. 1971, c. 56, s. 2(14)(b) and (c); The
University of Guelph Act, 1964, S.O. 1964, c. 120, s. 11(b) and (c); and The Laurentian
University of Sudbury Act, 1960, S.O. 1960, c. 151, s. 13(1)(b) and (¢). It was pursuant to these

legidlative provisions that the discrimination complained of took place.

Secondly, evenif amoreliberal approach to theinterpretation of theword "law" isadopted,
it would lead to afinding that the policies instituting mandatory retirement constitute "law"
within the meaning of s. 15. At the University of Guelph the mandatory retirement ageisin
theformof auniversity policy. Atboth'Y ork University and Laurentian University mandatory
retirement is imposed in collective agreements entered into between faculty and
administration. And at the University of Toronto the age of retirement isincorporated into the
definition of academic tenure, which definition forms part of the faculty members' contract of
employment with the university. All of these methods of instituting mandatory retirement, it
seems to me, constitute "binding rules” in the broad sense. | agree with La Forest J. that it

makes no difference that some of the rules came about as aresult of a process of negotiation
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culminating in their incorporation into collective agreements. Nor does it make any
difference, in my view, that those subject to these rules, negotiated or not, have not previously
pushed for their repeal. What we are dealing with in these appealsis, broadly speaking, "the
law of theworkplace" -- law which may be determined exclusively by theemployer inthe case
of unorganized establishments or by the joint efforts of the union and the employer inthe case

of unionized establishments -- but binding law nonethel ess.

For the above reasons, therefore, | find that the mandatory retirement policies of the

universities are subject to s. 15 scrutiny.

2. Isthe Imposition of Mandatory Retirement Discriminatory?

Both La Forest J. and L'Heureux-Dubé J. have found that the imposition of mandatory
retirement infringes s. 15(1) of the Charter. | take no issue with that finding. Indeed, one
would be hard pressed to construe any rule prohibiting employment past a certain age as
anything other than a clear example of direct discrimination. | wish, however, to add afew

comments about the developing jurisprudence of this Court on the application of s. 15.

In Andrews, supra, Mclntyre J. described the steps to be taken in determining s. 15 claims.
Thefirst question to be asked is whether therule, in purpose or effect, distinguishes between
different individuals or different classes of individuals. A finding that "different treatment”
exists, however, does not end the inquiry. Mclintyre J. explicitly stated that not every
difference in treatment would give rise to a s. 15 violation. The sorts of differences in
treatment caught by the section are those that are discriminatory. Thusthe second issueto be

determined in equality casesiswhether the distinction oncefound givesriseto discrimination.
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What is discrimination? Before this Court had an opportunity to review the purpose of s.
15, many of thelower courtshad equated " discrimination” with different treatment simpliciter,
thereby rendering the presence of the word "discrimination” in the section more or less
superfluous. MclntyreJ. quiterightly rejected thisinterpretation. At pages174-75hesaidthat

discrimination:

... may be described as a distinction, whether intentional or not but based on grounds
relating to persona characteristics of the individual or group, which has the effect of
imposing burdens, obligations, or disadvantages on such individual or group not imposed
upon others, or which withholds or limits access to opportunities, benefits, and advantages
available to other members of society. Distinctions based on personal characteristics
attributed to an individual solely on the basis of association with agroup will rarely escape
the charge of discrimination, whilethose based on an individual'smeritsand capacitieswill
rarely be so classed. [Emphasis added.]

Later in hisreasons Mclntyre J. set out the various approachesto s. 15 that had been advanced
by academics and courts. In particular, he described what has become known as the
"enumerated or analogous grounds approach™ which was ultimately adopted by the Court as

the proper approach to s. 15. At pages 180-81 he said:

The analysis of discrimination in this approach must take place within the context of the
enumerated grounds and those analogous to them. The words "without discrimination”
require more than a mere finding of distinction between the treatment of groups or
individuals. Those words are a form of qualifier built into s. 15 itself and limit those
distinctions which are forbidden by the section to those which involve prejudice or
disadvantage.

These comments ought not to be considered in isolation from one another. As Professor
Gold remarked in his article, "Comment: Andrews v. Law Society of British Columbia” (1988-
89), 34 McGill L. J. 1063, at p. 1079:
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The equality provisionsin the Charter are like the three-dimensional image
in aholographic plate. Although one may break the plate into a thousand pieces, shining
alaser beam through any one of the shards will reproduce the image in its entirety. So too
isit with the concepts of "equality”, "discrimination”, "reasonableness" and "justification”.
Out of any one of these concepts can be generated all of the principles that we distribute

amongst the various clauses of sections 15 and 1.

The view expressed by Professor Gold has been implicitly endorsed by this Court in its
decisions following Andrews. As | noted earlier in these reasons, the evil which s. 15 was
meant to protect against is stereotype and prejudice. The purpose of the equality guaranteeis
the promotion of human dignity. Thisinterest is particularly threatened when stereotype and
prejudice inform our interactions with one another, whether on an individual or collective
basis. It isfor thisreason that the central focus of the equality guarantee rests upon those

vehicles of discrimination, stereotype and prejudice.

The centrality of the concept of "prejudice” explainswhy the similarly situated test has no
place in equality jurisprudence. Unhappily, the parties involved in these appeals as well as
some of the academics who have commented upon the Andrews decision have continued to

resort to that test. For instance, Professor Gold, supra, remarked at p. 1065 of his comments:

A number of questions arise from the Court's analysis of the principle of
formal equality. First, the Court does not say that the principle of formal equality has no
role to play in any case whatsoever, only that it would be wrong to attempt to resolve all
issues "within such a fixed and limited formula'. Second, notwithstanding the harshness
of its criticisms, the Court does not regject the underlying premise of this principle. For
example, Justice Mclntyre cites the following in support of the proposition that equality
does not necessarily demand identical treatment: "It was awise man who said that thereis
no greater inequality than the equal treatment of unequals®. If the "wise man" was not
Aristotle, it certainly could have been: this passage is a pure expression of the principle of
formal equality. [Citations omitted.]

See also Black and Smith, "Note" (1989), 68 Can. Bar Rev. 591, at pp. 600-601.
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In my view, and with great respect to those who think otherwise, this Court has clearly
rejected similarity of situation asthe benchmark for the application of s. 15. | need not repeat
the criticisms of the test articulated by Mclntyre J. in Andrews or, indeed, any of the other
criticisms of the test which have been identified by other commentators. The focus of s. 15,

in my view, is clearly prejudice and stereotype.

In the context of these appeals the question then is whether the policy of mandatory
retirement at age 65 gives rise to discrimination within the meaning of s. 15. The respondent
universities contend that it does not. They argue that simply because mandatory retirement
draws an adverse distinction on the basis of the enumerated ground of age does not mean that
the policy discriminates. They say that those who are subject to mandatory retirement suffer
no prejudiceands. 15isthereforenot infringed. The appellants, onthe other hand, submit that
it isunnecessary for them to establish anything other than the fact that an adverse distinction

has been drawn on the basis of a prohibited ground.

In my view, neither the respondents nor the appellants have properly approached the
guestion this Court must address. The grounds enumerated in s. 15 represent some blatant
examples of discrimination which society has at last come to recognize as such. Their
common characteristicispolitical, social and legal disadvantage and vulnerability. Thelisting
of sex, age and race, for example, is not meant to suggest that any distinction drawn on these
grounds is per se discriminatory. Their enumeration is intended rather to assist in the
recognition of prejudicewhen it exists. At the sametime, however, once adistinction on one
of the enumerated grounds has been drawn, one would be hard pressed to show that the

distinction was not in fact discriminatory.
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It follows, in my opinion, that the mere fact that the distinction drawn in this case has been
drawn on the basisof age doesnot automatically lead to somekind of irrebuttabl e presumption
of prejudice. Rather it compels oneto ask the question: isthere prejudice? |sthe mandatory
retirement policy a reflection of the stereotype of old age? Is there an element of human
dignity at issue? Areacademicsbeing requiredtoretire at age 65 on the unarticulated premise
that with age comesincreasing incompetence and decreasing intellectual capacity? | think the

answer to these questionsis clearly yes and that s. 15 is accordingly infringed.

[1. Isthe Universities Mandatory Retirement Policy Justifiable Under Section
1 of the Charter?

| have found that the Charter appliesto the universities and that their policy of mandatory
retirement at age 65 violatess. 15. The next question iswhether the policy can be saved under

s. 1 of the Charter which provides:

1. The Canadian Charter of Rights and Freedoms guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in afree and democratic society.

1. The Meaning of "Law" in Section 1

This section requires limits on Charter rights and freedomsto be "prescribed by law". As
| have noted el sewhere, theterm "law" within s. 1 should be construed in accordance with the
purpose which the section was intended to serve. Part of that purpose, | believe, isto make
sure that only limitsimposed pursuant to the rule of law be examined to see whether they are
reasonable and demonstrably justifiable under s. 1. Put more succinctly, as Le Dain J. noted

in Therens, supra, the purpose behind the "prescribed by law" requirement is to distinguish
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between those limitswhich arise by law and those which result from arbitrary action. |s, then,

the imposition of mandatory retirement prescribed by law within the meaning of s. 1?

This Court has had occasion to consider the "prescribed by law" requirement on a number
of occasions. InR. v. Therens, supra, the respondent had lost control of his motor vehicle and
collided with atree. When the police arrived at the scene of the accident they suspected that
the respondent had been drinking and consequently demanded from him a breath sample
pursuant to s. 235(1) of the Criminal Code, R.S.C. 1970, c. C-34. The section provided that
a person from whom a breath sample has been demanded is to comply with the demand "as
soon as practicable” and, in any event, not later than two hours after the demand is made.
Therens accompanied the officer to the police station and willingly provided the sample. He
was subsequently charged and convicted under s. 236(1) of the Code of driving with a blood
alcohol level in excess of the legal limit. Therens appealed his conviction on the basis that,
since he was not informed of hisright to counsel upon detention, the breath sample had been
obtained in violation of his Charter rights and the evidence respecting his blood alcohol level

was therefore improperly admitted.

One of the questions posed to the Court was whether the limit on the accused's right to
counsel was prescribed by law. Asthe section of the Code provided that breath sampleswere
to be provided as soon as practicabl e, the section did not expressly or by necessary implication
compel infringement of the Charter. The mgjority found therefore that the limitation on the
rights of the accused under the Charter arose from the action of the police officer involved and

not from Parliament and as such could not be saved under s. 1.

The same analysiswas applied in R. v. Thomsen, [1988] 1 S.C.R. 640, where s. 234.1(1) of
the Code was challenged. Unlike s. 235(1), s. 234.1(1) provided that a breath sample wasto
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be provided "forthwith" rather than as soon aspracticable. Le Dain J., writing for aunanimous
court, held that the section by necessary implicationinfringed s. 10(b) of the Charter but could
be justified under s. 1.

Inlrwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, the Court wasfaced with
the question of whether alegidlative prohibition on advertising directed against children was
justified under s. 1. The legidation in question provided a mechanism by which it could be
determined whether advertisements were in fact aimed at that segment of the community.
Under s. 249 of the Consumer Protection Act, R.S.Q., c. P-40.1, a judge was to determine
whether advertisements were directed towards children on the basis of three factors:. (1) the
nature and intended purpose of the goods advertised; (2) the manner of presentation; and (3)
the time and place the advertisement wasto be shown. The respondent complained that these
factors were too vague and did not provide the court with sufficient guidance to make the
determination whether or not advertising was directed toward children. This lack of solid
guidance, it wasargued, meant that the limit on the advertisers' freedom of expression was not
"prescribed by law" within the meaning of s. 1. Dickson C.J,, Lamer J. and | disagreed. At
page 983 we said:

Absolute precisioninthelaw existsrarely, if at al. The questioniswhether
the legidature has provided an intelligible standard according to which the judiciary must
doitswork. Thetask of interpreting how that standard appliesin particular instances might
always be characterized as having a discretionary element, because the standard can never
specify al theinstancesinwhichit applies. Ontheother hand, wherethereisnointelligible
standard and wherethelegislature has given aplenary discretion to do whatever seems best
in awide set of circumstances, thereisno "limit prescribed by law".

Finaly, in Saight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, it was decided
that a provision which conferred a discretion upon a labour arbitrator to grant relief for

infringements of the Canada Labour Code, R.S.C. 1970, c. L-1, impliedly gave the arbitrator
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jurisdiction to make orders placing limits on Charter rights. Lamer J. summarized the

application of this aspect of s. 1 in such circumstances at p. 1081

To determine whether thislimitation isreasonabl e and can be demonstrably
justified in a free and democratic society, therefore, one must examine whether the use
made of the discretion hasthe effect of keeping the limitation within reasonable limits that
can be demonstrably justified in a free and democratic society. If the answer is yes, we
must conclude that the adjudicator had the power to make such an order since he was
authorized to make an order reasonably and justifiably limiting a right or freedom
mentioned in the Charter. If on the contrary the answer isno, then one hasto conclude that
the adjudicator exceeded hisjurisdiction since Parliament had not del egated to him apower
to infringe the Charter. If he has exceeded his jurisdiction, his decision is of no force or
effect.

In my view, asimilar approach ought to be taken in these appeals. While the universities
are not creatures of statute in the same sense asthe arbitrator in Saight Communications, they
do derive their authority over employment relations with their faculty and staff through their
enabling statutes. These provisionsdo not in and of themselvesinfringe the Charter. Instead,
it isthe action that has been taken pursuant to them which has led to the violation. It is not
necessary, therefore, to determine specifically whether the actual policies compelling
retirement at age 65 are "law" within the meaning of s. 1. For reasons analogous to those
expressed in Saight Communications, if the measuresinstituting mandatory retirement are not
reasonable and demonstrably justified, they fall outside the authority of the universities and

must be struck down.

2. IstheUniversities Mandatory Retirement Policy Reasonableand Demonstrably
Justified?

Therole of s. 1 within the Charter was first articulated in this Court in R. v. Oakes, supra.
The Oakes "test" was succinctly summarized in the later case of R. v. Edwards Books and Art

Ltd., [1986] 2 S.C.R. 713, by Dickson C.J. a p. 768:
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Two requirements must be satisfied to establish that alimit isreasonableand
demonstrably justified in a free and democratic society. First, the legidative objective
which the limitation is designed to promote must be of sufficient importance to warrant
overriding a constitutional right. It must bear on a "pressing and substantial concern”.
Second, the means chosen to attain those objectives must be proportional or appropriate to
theends. The proportionality requirement, inturn, normally hasthree aspects: thelimiting
measures must be carefully designed, or rationally connected, to the objective; they must
impair the right as little as possible; and their effects must not so severely trench on
individual or group rights that the legidlative objective, albeit important, is nevertheless
outweighed by the abridgment of rights.

It is this test that must be applied in ascertaining whether the universities mandatory

retirement policy meets the requirements of s. 1 of the Charter.

Despite the fact that my colleagues La Forest and L'Heureux-Dubé JJ. have not found, as
| have, that the Charter applies to the universities, they have both considered the
congtitutionality of mandatory retirement intheuniversity context. | find myself in substantial
agreement with L'Heureux-Dubé J. that the universities mandatory retirement policy cannot

be justified under s. 1. In my view, it does not meet the proportionality test.

Therespondentsarguethat the"minimal impairment™ branch of the Oakestest hasbeen less
stringently applied in some situations and give as examples the decisions of this Court in
Edwards Books and Irwin Toy. They argue that the factors which motivated the Court in those
two cases are present here and that therefore the requirement of minimal impairment should

be relaxed in this case a so.

In Edwards Books, this Court considered the constitutionality of the Ontario Retail Business
Holidays Act, R.S.0. 1980, c. 453. The Act deemed Sunday to be acommon pause day in the
retail sector but provided an exemption for small retailers who did not conduct business on

Saturday. The magjority upheld both the pause day provision and the exemption. After
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examining the exemption in relation to the interests of consumers, retailers and employees,

Dickson C.J. remarked at pp. 781-82:

A "reasonable limit" is one which, having regard to the principles enunciated in Oakes, it
was reasonable for the legislature to impose. The courts are not called upon to substitute
judicia opinions for legidative ones as to the place at which to draw a preciseline.

Later, at p. 782, he added:

In my view, the principles articulated in Oakes make it incumbent on a legislature which
enacts Sunday closing laws to attempt very serioudly to alleviate the effects of those laws
on Saturday observers. The exemption in s. 3(4) of the Act under review in these appeals
represents a satisfactory effort on the part of the Legislature of Ontario to that end and is,
accordingly, permissible.

In Irwin Toy, supra, a seemingly similar approach was adopted by this Court in its
determination of whether alegidative ban on television advertising directed towards children
was constitutionally sound as not trenching too onerously on freedom of speech. Inthat case,
the evidencereveal ed that tel evised advertising was particularly detrimental to children under
the age of six because this group was the least able to differentiate fact from fiction. They
were thus the most credulous when presented with advertising messages. The evidence was,
however, less than conclusive with respect to older children. The most that could be said was
that the ability to view critically advertised messages in an adult way occurred somewhere
between the ages of seven and thirteen. Cognizant of the body of opinion on these matters,
the Quebec | egislature opted for aschemewhich prohibited all advertising directed at children
under the age of 13.

Dickson C.J., Lamer J. and | held the provision to be reasonable and demonstrably justified

within the meaning of s. 1. At page 993 it was said:
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When striking abalance between the claims of competing groups, the choice of means, like
the choice of ends, frequently will require an assessment of conflicting scientific evidence
and differing justified demands on scarce resources. Democratic institutions are meant to
let us al sharein the responsibility for these difficult choices. Thus, as courts review the
results of the legidature's deliberations, particularly with respect to the protection of
vulnerable groups, they must be mindful of the legislature's representative function.

Applying this reasoning to the problem before us, we cast the issue we were called upon to

determinein Irwin Toy as follows at p. 994

In the instant case, the Court is called upon to assess competing social
science evidence respecting the appropriate meansfor addressing the problem of children's
advertising. The question is whether the government had a reasonable basis, on the
evidence tendered, for concluding that the ban on all advertising directed at children
impaired freedom of expression as little as possible given the government's pressing and
substantial objective. [Emphasis added.]

At page 999 we concluded:

While evidence exists that other less intrusive options reflecting more modest objectives
were available to the government, there is evidence establishing the necessity of a ban to
meet the objectives the government had reasonably set. This Court will not, in the name of
minimal impairment, take a restrictive approach to social science evidence and require
legislatures to choose the least ambitious means to protect vulnerable groups. There must
nevertheless be a sound evidentiary basis for the government's conclusions. [Emphasis
added.]

Do the above quoted passages evidence a willingness on the part of the Court to adopt a
more flexible approach to this aspect of the s. 1 test? | think it clear that they do. In my
opinion, a close examination of the facts in both cases reveals that there were indeed good

reasons for the Court's adopting such an approach.

In Edwards Books Dickson C.J. reviewed, as | have said, the relationship between the

exemptionins. 3(4) and theinterests of consumers, retailers and employees. In respect of the
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first two groups, he found that the scheme adopted by the legislature was no better or worse
than any other proposed scheme. All of the suggested ways of dealing with exceptionsto the
Sunday closing laws had their faults. With respect to the interests of those who worked inthe
retail sector, other mechanisms for dealing with a satisfactory day of rest would severely
impinge upon their interests. The Court took due notice of the fact that of all those affected
in some way by Sunday shopping laws, retail employees were the most vulnerable. Largely
unskilled and unrepresented, these workers would be in no position to resist pressure from
their employers to not press for their rights. Thus, even athough other acceptable schemes
could have been adopted by the provincial government, none were clearly better at both
minimizing the effects of Sunday closings on both consumers and retailers and especially at
protecting theinterests of those who would otherwise not reap the benefit of auniform day off

work.

In Irwin Toy the respondent advertisers submitted that there were indeed alternative means
of dealing with the problem of children's advertising and that these means did not infringe so
severely on the free speech rights of the advertisers. It was nonetheless held that these
different means of dealing with the issue did not invalidate the legislature's right to proceed
as it did. None of the proposed alternatives adequately accomplished the legidlature's
admittedly reasonabl e objectiveof protecting children from manipul ation through commercial
media. Inthat context, the Court refused to second guess the legid ative wisdom of choosing
to protect theinterests of vulnerable children at the limited expense of the commercial speech

rights of advertisers.

It seemsto methat the central messageto be drawn from the foregoing casesisthat, if there
is to be deference toward the legidative initiative in cases where different means might

impinge less severely upon a guaranteed right or freedom, the exercise of such deferenceis
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particularly apposite in those cases where something less than a straightforward denia of a
right isinvolved. Where the legidature is forced to strike a balance between the claims of
competing groups for instance, and particularly where the legis ature has sought to promote
or protect theinterests of the less advantaged, the Court should approach the application of the
minimal impairment test with a healthy measure of restraint. Aswassaid by Dickson C.J.in

Edwards Books at p. 779:

Ininterpreting and applying the Charter | believe that the courts must be cautiousto ensure
that it does not simply become an instrument of better situated individuals to roll back
legidation which has as its object the improvement of the condition of |ess advantaged
persons. When theinterests of morethan seven vulnerable employeesin securing a Sunday
holiday are weighed against the interests of their employer in transacting business on a
Sunday, | cannot fault the L egislature for determining that the protection of the employees
ought to prevail.

In such a context, the requirement of minimal impairment will be met where aternative
ways of dealing with the stated objective meant to be served by the provision in question are
not clearly better than the one which has been adopted by government. It isnot a question of
the Court refusing to entertain other viable options. For example, in Ford v. Quebec, supra,
other mechanisms for promoting the French language in the Province of Quebec were quite
obviously considered by this Court and ultimately found preferable to the exclusivity route
opted for by thelegidature of Quebec. Similarly, thisbranch of the Oakes proportionality test
will be met where the means chosen by government are the most reasonable ones availablein

light of the objective sought to be achieved.

The respondent universities seek to reap the benefit of the "vulnerable group” standard of
review under Edwards Books and Irwin Toy on the basisthat their mandatory retirement policy
was intended to make available positions for younger academics. They argue that younger

academics are "vulnerable" in the sense that, if senior faculty members are not required to
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retire, they are deprived of an opportunity to enter careers in academe having regard to the
financial exigencies which presently plague the universities. In my view, young academics
are not the kind of "vulnerable" group contemplated in Edwards Books and Irwin Toy. There
is no reason outside the reality of fiscal restraints why this group cannot gain access to their
chosen profession. Their exclusion does not flow, in other words, from their condition of
being young asin Irwin Toy, or from the nature of their relationship with the universitiesasin
Edwards Books. It flows solely from the government's policy of fiscal restraint. Absent the
pressures to which this policy givesrise, there is nothing to suggest that younger academics

would be denied meaningful career opportunities.

| think it fair, however, that note be taken of the efforts of some universities to actively
recruit for faculty positions those who previously have been denied fair access to teaching
opportunities. To my mind, if one of the purposes of the mandatory retirement policy had
been to provide employment opportunities to visible minorities there would arguably be a
legitimate foundation for applying the deferential standard of review advocated in Edwards
Books and Irwin Toy. | givethisasanillustration only and express no conclusive opinion on
it becauseit is not before us. But it serves to underline that what is at issue in these appeals

cannot be characterized as an attempt to protect or promote theinterests of the disadvantaged.

Thus far in my reasons | have approached the issue of the standard of review under s. 1
solely on the basis that younger academics do not constitute a "vulnerable” group within the
meaning of the caselaw. | have concluded that since younger academics are not "vulnerable’
in this sense, this basis for relaxing the standard of minimal impairment does not apply. This
finding, however, does not end the matter. It isevident from the extracts | have quoted from
the cases that a further factor influenced this Court's decision not to apply the full rigours of

Oakes. Asmy colleague La Forest J. has noted, this Court has also expressed its approval of
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the ideathat the Oakes requirement of minimal impairment may beless stringently appliedin
circumstances where competition exists for scarce resources and the legislature is forced to
strike a compromise. Should legislative compromises directed at assuaging the claims of
competing groups attract the same measure of judicial deference as legidative initiatives
aimed at protecting vulnerable members of society? | do not believe that the remarks of this

Court in Irwin Toy dictate such aresult.

It seemsto methat in aperiod of economic restraint competition over scarce resourceswill
amost aways be afactor in the government distribution of benefits. Moreover, recognition
of the constitutional rightsand freedoms of somewill in such circumstancesalmost inevitably
carry aprice which must be borne by others. Accordingly, to treat such price (inthis casethe
alleged consequent lack of job opportunities for young academics) as a justification for
denying the constitutional rights of the appellants would completely vitiate the purpose of

entrenching rights and freedoms.

On the other hand, there may be circumstances in which other factors militate against
interference by the courts where the legislature has attempted afair distribution of resources.
For example, courts should probably not intervene where competing constitutional claimsto
fixed resources are at stake. The allocation of resources ought not, in other words, to be
approached in an acontextual manner. It should always be open to the Court to examine the
government'sreasonsfor making the particul ar all ocation and to measurethosereasonsagainst

the values enshrined in the constitution.

In this case, as | have noted, it is solely because of the government's policy of economic
restraint that appointment opportunities for younger academics are limited. Younger

academics are not per se a vulnerable group and no other factor presents itself which would
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justify the application of adeferential standard of review. Theissue comesdown plainly and
simply to whether some members of the academic community, i.e., the younger ones, haveto
forego job opportunities in a period of economic restraint in order to protect the
congtitutionally entrenched rights of their senior colleagues. In my opinion, thisisnot the sort

of situation in which the requirements of Oakes should be relaxed.

In any event, even if the fact of fiscal restraint smpliciter were a sufficient reason to take
amore relaxed approach to the minimal impairment requirement, it ismy view that the facts
of this case do not support the application of this standard of review. As my colleague
L'Heureux-Dubé J. has noted, there does not exist a one to one ratio between the retirement
of senior faculty and the hiring of junior faculty. | agree with LaForest J., however, that the
absence of this close relationship does not render the fact of the relationship irrelevant for s.
1 purposes. But it is my view that because the correlation between retiring and hiring is
indirect, it isnot appropriateto apply therelaxed standard of minimal impairment. ThisCourt
has stressed that the standard which presumptively applies is that of Oakes. It isonly in
exceptional circumstances that the full rigours of Oakes should be ameliorated. The onusin
this case was on the respondent universitiesto show that the application of amorerelaxed test

under s. 1 was appropriate. In my respectful view that onus has not been met.

| should add that even if | were to find that the less stringent application of the minimal
impairment test was appropriatein thiscase, | would nonethel ess hold that such astandard has
not been met. In assessing reasonableness pursuant to this standard two factors remain
relevant: (1) the objective; and (2) the availability of aternative means. In Edwards Booksit
was held that the Court should not interfere with legislative wisdom if there are no alternative
means of achieving the objective which are clearly better in terms of both minimizing the

impairment of Charter rights and meeting the objective. In the context of these appealsit has
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not been established that clearly better means are not available. Indeed, the appellants have
pointed to the mechanism of voluntary retirement coupled with strong incentivesto retire as
not only aviable but an equally effective way of meeting the objective. The adoption of such
a mechanism has the obvious advantage of not impairing the rights of senior academics and
not completely sacrificing the admittedly important objective of achieving faculty renewal.
Particularly when the documented successof such alternativetechniquesistaken into account,
| find it difficult to accept that there do not exist clearly better alternativeswithin the meaning
of Edwards Books.

My colleague LaForest J., in considering whether s. 9(a) of the Human Rights Code, 1981,
S.0. 1981, c. 53, can be justified under s. 1 of the Charter, advances the proposition that
mandatory retirement may be accompanied by an attractive "package deal" and that some
categories of employees may be prepared to sacrifice their right to continue in their
employment beyond age 65 in exchange for substantial pension and other benefits. | do not
doubt that thisisso. The concern under the Human Rights Code, 1981, however, hasto befor
those to whom such attractive "package deals" are not available and more will be said of this

later in dealing with the constitutionality of s. 9(a) of the Code.

Theimmediate question which the"packagedeal” argument raisesinrelationto the Charter
iswhether citizenscan contract out of their equality rightsunder s. 15 or whether public policy
would prevent this. This Court has already held that some of the legal rights in the Charter
may be waived but it has not yet been called upon to address the question whether equality
rights can be bargained away. Having regard to the nature of the grounds on which
discrimination is prohibited in s. 15 and the fact that the equality rightslie at the very heart of
the Charter, | have serious reservations that they can be contracted out of. | believe that each

right or freedom under the Charter must be considered separately in order to determine
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whether its central focus is personal privilege or public policy. | note with interest that the
Supreme Court of India has held that if the right isin the nature of a prohibition addressed to
government and inserted in the constitution on grounds of public policy, it cannot be waived
by an individual even athough he or she may be primarily benefited by it: see Behram
Khurshid v. Sate of Bombay, A.l.R. (42) 1955 Supreme Court 123, and Basheshar Nath v.
Commissioner of Income-tax, A.l.R. (46) 1959 Supreme Court 149. The adoption of such an
analysis would allow only those rights which can be classified as personal privileges to be

waived or contracted out of.

The American courts appear to have adopted a similar approach, holding that legal rights
such athe right to counsel (Johnson v. Zerbst, 304 U.S. 458 (1938); Bute v. Illinois, 333 U.S.
640 (1948)); the right to trial by jury (Brookhart v. Janis, 384 U.S. 1 (1966)); the privilege
against self-incrimination (Escobedo v. Illinois, 378 U.S. 478 (1964)); the protection against
double jeopardy (Haddad v. U.S,, 349 F.2d 511 (1965)); the benefits of the prohibition against
unreasonabl e search and seizure (Zap v. United Sates, 328 U.S. 624 (1946)) can all bewaived.

| have found no authority in any jurisdiction to support the proposition that equality rights
guaranteed in the constitution may be waived or contracted out of and | prefer to leave this
important question for decisioninacaseinwhichit isessential to theresult. It isunnecessary
to make that determination in this case because, in my view, the alternative means suggested
by the appellants (i.e., voluntary retirement) is plainly a more constitutionally desirable way
of achieving the objective of faculty renewal than any contract which forcesapersonto leave

their employment against their will in return for economic gain.
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For the reasons given by my colleague L'Heureux-Dubé J., as reinforced by the above, |
conclude that the universities' provisions mandating retirement at age 65 cannot be justified

under s. 1.

V. What |sthe Appropriate Remedy?

| turn now to the issue of the appropriate and just remedy under s. 24(1).

Theappellantshaverequested: (1) adeclaration that the universitieshave acted inamanner
which infringes ss. 7 and 15 of the Charter; (2) a declaration that the appellants retain their
status as full-time faculty and librarians and that they continue to be entitled to all the rights,
privileges, benefits and remuneration of regular full-time appointments; (3) a permanent
injunctionrestraining the universitiesfrom mandatorily retiring faculty and librarianscontrary
to their will; (4) an interlocutory injunction restraining the universities from mandatorily
retiring full-time faculty and librarians upon their attaining the age of 65 and from restraining
them from taking any steps toward depriving them of such status and such rights; and (5)
damages for loss of the rights, benefits, privileges and remuneration attaching to regular

full-time appointments.

One of the unique aspects of the Charter as a constitutional document is the fact that it
includes several express provisions dealing with the authority of the Court to remedy Charter
violations. In particular, s. 24(1) confers a broad discretion upon the Court to award such
relief asit considers appropriate and just in the circumstances. Itiss. 24(1) which givesthis
Court jurisdictionto award, if appropriate and just, thetypes of relief sought by the appellants
in these appeals.
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Dealing first with the suitability of adeclaration that the universitieshave acted in amanner
contrary to the Charter, the University of Toronto argues that this declaration should not be
awarded. Counsel contendsthat the practical effect of the declaration will be the striking out
of the termination provisions in the employment contracts between the University and the
appellants. The University of Toronto maintains that this remedy is not appropriate because
the term governing termination is a fundamental term of the contract and is therefore not
severable. Consequently, either the entire employment contract must be done away with or
any declaration which recognizes the continuation of the contract should provide that the

contract is one of indefinite duration subject to termination for cause or upon due notice.

| do not agreewith counsel for the University of Toronto that ordinary principlesof contract
should necessarily dictate which remedies are appropriate and just within the meaning of s.
24(1) of the Charter. The history of the enactment of this provision has been usefully
canvassed by Dale & Scott Gibson in their article, "Enforcement of the Canadian Charter of
Rights and Freedoms," in Beaudoin and Ratushny (eds.), The Canadian Charter of Rights and
Freedoms (2nd ed. 1989), at pp. 784-86. This history demonstratesthat the remedial scope of

s. 24(1) was not intended to be limited to that available at common law.

Additionally, | believe that different considerations respecting appropriate remedial relief
should prevail when constitutional rights and freedoms as opposed to common law rights are
at stake. Remediesin contract are guided by the principle of freedom of contract. Because
bargaining is seen asawholly consensual activity, it isregarded asinappropriate for courtsto
award remedies which result, practically speaking, in the imposition of a new and different
agreement. Where constitutional interests are implicated, on the other hand, freedom of
contract must, in my opinion, necessarily play alesser role. | believe that in the Charter

context the courts should strive to preserve agreements while ridding them of their
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unconstitutional elements. To do otherwise, | think, would render a plaintiff's victory rather
hollow since, if the entire contract is struck down, there would be no incentive for an unhappy

defendant to enter into a new one with its erstwhile adversary.

While | am prepared to acknowledge that the preservation of the basic contract of
employment would not in all cases be appropriate, | do not agree that ridding the contract of
employment of its discriminatory terms in this case would be tantamount to re-writing the
agreement. Theuniversitieswill retain their common law and statutory rightsto terminatethe
employment of faculty. Those rightswill be limited only in so far as their exercise violates
the Charter. | do not believe that the imposition of this limitation fundamentally alters the
nature of these agreements or that the declaration will turn them into contracts of permanent

employment.

| hasten to add that eveniif this Court wereto decide that the contract should be struck down
in its entirety the respondents would be left in largely the same position as if only the
termination clause were struck down. | do not believethat, if the contract were struck down,
the respondents would be perfectly free to refuse to enter into another agreement with the
appellants. Such arefusal, in my view, would smack of unconstitutional animus and might

well provide the appellants with another cause of action under s. 15.

| think therefore that the appellants are entitled to a declaration that the policies adopted by
the universities mandating retirement at age 65 violate s. 15 of the Charter and that the

provisionsin their contracts implementing this policy are of no force or effect.

With respect to the request for the second affirmative declaration, it is my opinion that the

awarding of this remedy is also appropriate and just in the circumstances. The declaration
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sought closely resembleswhat are known in the labour law context as "reinstatement orders”.
Whilereinstatement has not generally been awarded in cases of wrongful dismissal, itisquite
frequently awarded by the more specialized labour adjudicators, such as labour arbitrators,
labour boards, and human rightstribunals. Inmy opinion, the Court in exercisingitsdiscretion

under s. 24(1) should follow this more generous trend of the labour relations specialists.

The circumstancesin this case strongly suggest that reinstatement isan appropriate and just
remedy. The evidence demonstrates the paucity of academic positions currently availablein
the universities. For older academics improperly ousted from their positions the probability
of locating comparablework will bedlight. Thefact that the appellantsare older, coupled with
the fact that they have al been granted full tenure, militates against the likelihood of their
finding suitable and similar employment. Additionally, it should be noted that the rights of
the appellants which have been infringed pertain to their dignity and sense of self-worth and
self-esteem as valued members of the community, values which are at the very centre of the
Charter. It would be insufficient, in my view, to make any order which does not seek to
redress the harm which flowsfrom the violations of thisinterest. Reinstatement isclearly the
most effective way of righting the wrong that has been caused to the appellants. | would

therefore order full reinstatement with all the attendant benefits.

Similarly, | believeit isappropriate and just in these circumstancesto award compensatory
damagesfor theloss of income and benefits sustained by the appellants through the breach of
their s. 15 rights. Compensation for losses which flow as adirect result of the infringement
of constitutional rights should generally be awarded unless compelling reasons dictate
otherwise. Such compelling reasons have not been advanced inthiscase. | recognizethat the
enforced retirement of the appel lantswas not motivated by unconstitutional animus but rather

by the severe fiscal restraints under which the universities have been forced to operate. | also

1990 CanLll 60 (SCC)



- 190 -

appreciate that an award of damages in addition to reinstatement will place an additional
monetary burden on these already financially strapped institutions. Impecuniosity and good
faith are not, however, a proper basis on which to deny an award of compensatory damages.
Such damages are clearly part of the web of remediesthat go to make an injured party whole.
Accordingly, | would award compensation for losses suffered, the matter to be remitted back

to the trial judge for his determination.

Finally, with respect to the request for both an interlocutory and a permanent injunction, |
do not believe that they should be awarded inthiscase. In my view the appellants are "made
whol€e" by virtue of their having been awarded the declaration, the order for reinstatement and
the order for damages. Thereisno apparent need for additional relief and | would deny it on

that basis.

V. Does Section 9(a) of the Human Rights Code, 1981 I nfringe Section 15 of the
Charter?

In light of the conclusion | have reached respecting the applicability of the Charter to the
universities, it is not strictly necessary for me to address the constitutional questions relating
to the Human Rights Code, 1981. However, as my colleagues have approached the mandatory
retirement issue through the Code, it might be helpful for me to express an opinion on thisas

well. The relevant provisions of the Human Rights Code, 1981, are as follows:

4.--(1) Every person has a right to equal treatment with respect to
employment without discrimination because of race, ancestry, placeof origin, colour, ethnic
origin, citizenship, creed, sex, sexual orientation, age, record of offences, marital status,
family status or handicap.

9. In Part | and in this Part,
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(@) "age' means an age that is eighteen years or more, except in
subsection 4 (1) where "age" means an age that is eighteen years
or more and less than sixty-five years;

23. Theright under section 4 to equal treatment with respect to employment
isnot infringed where,

(b) thediscriminationinemploymentisfor reasonsof age, sex, record
of offences or marital status if the age, sex, record of offences or
marital status of the applicant is a reasonable and bona fide
qualification because of the nature of the employment;

Section 9(a) doesnot impose mandatory retirement. Rather, it limitsthe protectionsoffered
by the Code in the employment context to those between the ages of 18 and 65. For thosewho
fall within this age spectrum the Code protects them from discrimination in employment
except in so far asthe "discrimination” results from the operation of abona fide occupational
qualification. Aswe are dealing in these appeals with discrimination against those over 65,
| express no comment on the legislated threshold age of 18 in s. 9(a). The question to be
addressed by this Court, therefore, is whether the Charter is infringed when all protection

against employment discrimination based upon age is denied those over the age of 65.

It has been argued by the respondents as well as by some of the interveners that this limit
upon the reach of the Code does not offend the Charter because the province was under no
obligation to provide any protection against discrimination in the first place. They say that
absent such an obligation there is no room for constitutional scrutiny of the state's failure to
go far enough in legislating human rights protection. It is not self-evident to me that
government could not be found to be in breach of the Charter for failing to act. Whether the
Constitutionisimplicated when the statefail sto do something isaquestion which has plagued
the American courts for many years. Indeed, Tribe has commented that it is precisely when

the state has not acted that the court is called upon to make the most difficult determinations
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regarding the scope of the Constitution: see Constitutional Choices, supra, at pp. 246 et seq.
Since thisis not an instance where the province has completely failed to act, we are happily
relieved from deciding such adifficult question on these appeals, and | refrain from doing so.
| do, however, consider it axiomatic that once government decides to provide protection it
must do so in a non-discriminatory manner. It seems clear to me that in this instance the
province has failed to provide even-handed protection. The contention that the Charter has
no applicationinthiscircumstance must therefore be emphatically rejected: see ReBlainey and
Ontario Hockey Association (1986), 54 O.R. (2d) 513 (C.A)).

Asnoted inthefactum of the appel lants, s. 9(a) discriminates becauseit doesnot distinguish
between those who are and those who are not able to work. In thisway, the section operates
to perpetuate the stereotype of older persons as unproductive, inefficient, and lacking in
competence. By denying protection to these workers the Code has the effect of reinforcing
the stereotypethat older employeesare no longer useful membersof the labour forceand their
services may therefore be freely and arbitrarily dispensed with. Thus, s. 9(a) of the Code

infringes s. 15 of the Charter.

VI. Can Section 9(a) of the Human Rights Code, 1981 Be Justified Under
Section 1 of the Charter?

It is submitted on behalf of the respondents that because the government was under no
obligation to enact human rights legislation in the first place, and because the overall thrust
of such legidationisto extend rather than limit rights, the Code should be subject to less strict
scrutiny than would otherwise be the case. For thereasons| have already expressed, it ismy
view that this approach is not acceptable. Indeed, | would have thought that, if anything,

human rightslegislation whichisintended to preserve, protect and promote human dignity and
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individual self-worth and self-esteem shoul d be subjected to more rigorous scrutiny than other
types of legidation. | therefore regject the submissions advanced in support of aless stringent

standard of review of s. 9(a) of the Code.

Thejoint operation of s. 9(a) and s. 4 of the Code results in mandatory retirement's being
permitted without limitation or restraint. Since | have agreed with L'Heureux-Dubé J. that
mandatory retirement in the universities is constitutionally invalid, it follows that s. 9(a)
infringesthe Charter at least to the extent that it allowsthisdiscriminatory practice. | believe,

however, that s. 9(a) of the Code infringes the Charter on much broader grounds.

Section 9(a) not only implicitly permits mandatory retirement; it alsoimplicitly operatesto
permit all forms of age discrimination in the employment context for those over the age of 65.
For instance, discriminatory discipline, remuneration and job classification are also not
prohibited by the Code. Thus, even athough the Attorney Genera has confined his
submissions respecting the Code to the value of mandatory retirement in furthering the
objectives of the legidature, it is clear that s. 9(a) isnot so limited. In my view, because this
provision of the Code does not deal exclusively with mandatory retirement and confine itself
to the stated objectives of the legislature in enacting it, the rational connection branch of the
Oakes test is not met. This point is extremely important since in choosing the appropriate
disposition of the constitutional challenge, the Court must be guided by the extent to which
the provision isinconsistent with the Charter. 1n my view, the scope of the breach is so great
in this instance there is little aternative but to strike down s. 9(a) as a whole. | would
therefore concur with my colleague L'Heureux-Dubé J. that the section in its entirety is

unconstitutional and of no force or effect.
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Even although | would be prepared to base my decision on this aspect of these appeals on
thisground alone, | join my colleague in finding that s. 9(a) would not, in any event, passthe

second branch of the Oakes proportionality test, i.e., minimal impairment.

The Attorney General has sought to justify the section on the ground that it preserves
freedom of contract. In particular, the Attorney General asserts that mandatory retirement
comes as a"package deal" through which older employees get a number of benefitsin return
for the forfeiture of their constitutional right to work past the age of 65. In my view, even if
this Court wereto hold that citizens can contract out of their s. 15 rights (whichisanimportant
guestion which | do not find it necessary to decide in these appeals) attractive " package deals"
are not universally available to all employees. For instance, with respect to the argument
concerning pensions advanced by the Attorney General, it is clear that agreat many workers
inthe Province of Ontario are not fortunate enough to be membersof private pension schemes.
Theevidence has established that thereisavery high correl ation between the existence of such
pension plans and unionization. But the statistics show that the vast proportion of the
workforce is unorganized. The preservation of pension schemes has therefore very little
relevance in the case of the majority of working people in Ontario. This problem is
exacerbated when the demographics of this portion of the workforceisexamined. Immigrant
and female labour and the unskilled comprise a disproportionately high percentage of
unorganized workers. This group represents the most vulnerable employees. They are the

oneswho, if forced to retire at age 65, will be hardest hit by the lack of legislative protection.

In addition, even in relation to the organized sector of the work force, serious problems
remain. The statistics show that women workers generally are unable to amass adequate

pension earningsduring their working years because of the highincidence of interrupted work
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histories dueto child bearing and child rearing. Thus, theimposition of mandatory retirement

raises not only issues of age discrimination but also may implicate other s. 15 rights as well.

In my view, when the mgjority of individuals affected by a piece of legidation will suffer
disproportionately greater hardship by the infringement of their rights, it cannot be said that
the impugned legidation impairs the rights of those affected by it as little as reasonably
possible. | conclude therefore that, even if it is acceptable for citizens to bargain away their
fundamental human rightsin exchange for economic gain (and | see somereal dangersto the
more vulnerable numbers of our society in this), the fact of the matter is that the majority of
working people in the province do not have access to such arrangements. | do not believe,

therefore, that the minimal impairment requirement is met.

VII. Disposition

| would allow the appeal on the basis that the Charter applies to the respondents, that the
respondents mandatory retirement policy violatess. 15 of the Charter and that it is not saved

by s. 1.

| would issue a declaration that the respondents have acted in a manner contrary to the
Charter, direct the respondents to reinstate the appellants, and award the appellants damages
in an amount to be determined by thetrial judge. | would deny the claim for a permanent and

interlocutory injunction.

| would answer the constitutional questions posed by Chief Justice Dickson as follows:
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Does s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
violate the rights guaranteed by s. 15(1) of the Canadian Charter of Rights
and Freedoms?

Yes.

Is s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
demonstrably justified by s. 1 of the Canadian Charter of Rights and
Freedoms as a reasonable limit on the rights guaranteed by s. 15(1) of the
Charter?

No.

Does the Canadian Charter of Rights and Freedoms apply to the mandatory
retirement provisions of the respondent universities?

Yes.

If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, dothemandatory retirement provisionsenacted by each of them
infringe s. 15(1) of the Charter?

Yes.

If the Canadian Charter of Rightsand Freedoms does apply to the respondent
universities, are the mandatory retirement provisions enacted by each of
them demonstrably justified by s. 1 of the Charter as a reasonable limit on
the rights guaranteed by s. 15(1) of the Charter?

No.
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| would award the appellants their costs both here and in the courts below.

//L'Heureux-Dubé J.//

The following are the reasons delivered by

L'HEUREUX-DUBE J. (dissenting) -- | have had the opportunity of reading the opinion of
my colleague Justice La Forest and, with respect, | must dissent. While | do not entirely
disagree with his contention that universities are not part of government for the purposes of
the Canadian Charter of Rightsand Freedoms, | cannot concur with my colleague's conclusions
regarding s. 9(a) of the Human Rights Code 1981, S.O. 1981, c. 53. The following
congtitutional questions were stated by Chief Justice Dickson on August 30, 1988:

1. Does s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
violate the rights guaranteed by s. 15(1) of the Canadian Charter of Rights
and Freedoms?

2. Is s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
demonstrably justified by s. 1 of the Canadian Charter of Rights and
Freedoms as a reasonable limit on the rights guaranteed by s. 15(1) of the
Charter?

3. Does the Canadian Charter of Rights and Freedoms apply to the mandatory
retirement provisions of the respondent universities?

4, If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, dothemandatory retirement provisionsenacted by each of them
infringe s. 15(1) of the Charter?

5. If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, are the mandatory retirement provisions enacted by each of
them demonstrably justified by s. 1 of the Charter as a reasonable limit on
the rights guarantee by s. 15(1) of the Charter?
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My colleague addresses questions 3, 4, and 5 first and while | agree that universities may
not have all of the necessary governmental touchstones so as to be considered public bodies,
neither can they be considered as wholly private in nature. In addition to establishing that a
university'sinternal decisions are subject to judicial review, Harelkin v. University of Regina,
[1979] 2 S.C.R. 561, recognized that their creation, funding, and conduct are governed by

statute.

The fact that universities are substantially publicly funded cannot, in my view, be easily

discounted. My colleague deals with this when he says at p. 000:

It istrue that there are some cases where United States courts did hold that
significant government funding constitutes sufficient state involvement to trigger
congtitutional guarantees, but these were largely confined to cases of racial discrimination
which was the prime target of the 14th Amendment.

However, it must be recalled that in Canada, unlike the U.S., age is on par with race, sex,
religion, etc., in terms of s. 15 equality protection. Furthermore, the private versus state

university distinction, so prevalent in the U.S,, is substantially diluted in Canada.

Nevertheless, while universities may perform certain public functions that could attract
Charter review, | am able to accept that the hiring and firing of their employees are not
properly included within this category. In Harrison v. Univ. of B.C. (1988), 21 B.C.L.R. (2d)
145, a companion case heard and delivered concurrently with the present appeal, the British
Columbia Court of Appea examined the relationship between the government and the
university by looking at thelegislation under which theuniversity operates, and thelegidlation
towhichitissubject. The University of British Columbiaisastatutory body, whose mandate

isfunctionally identical to those of the respondent universities for the purposes of this case.
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Following a careful analysis of the relationship between government and the university, the

court concluded, at pp. 152-53, that:

... thefact that the university isfiscally accountable under these statutes does not establish
government control or influence upon the core functionsof the university and, in particular,
upon the policy and contracts in issue in this case.

... Neither the legidlature nor the executive ordered, suggested or in any way caused the
university to adopt its mandatory retirement scheme. . . .

[Furthermorg], [i]t isthe university's private contracts of employment which
are alleged to conflict with the Charter, not its del egated public functions. Without wishing
to suggest that the conduct of the university might never be subject to the Charter, it appears
clear that the conduct represented by those contractsis not. [Emphasis added.]

| agree. In so saying, however, | do not mean to disagree with the test proposed by my
colleague, Justice Wilson, as to the scope of government and government action for the
purposes of s. 32(1) of the Charter. But, even under that broad test, | remain of the view that
the respondent universitiesdo not qualify for essentially the reasons outlined by my colleague
La Forest J. | would only add that an historical analysis yields the same result as the
functional approach: universities do not pass the test. Canadian universities have always
fiercely defended their independence. This dates back to the founding of the French and
British colonies. At Confederation therewere 17 degree-granting institutionsin the founding
provinces. The University of King's College, now in Halifax, was founded in 1789. One of
the original colleges of higher learning was the Séminaire de Québec, founded by
Monseigneur Laval in 1663, which later spawned Laval University in 1852. The educational
tradition at Laval has remained a confessional and self-sufficient university for hundreds of
years. Still today, while funded to agreat extent out of public money, it isautonomous: itis
governed by a body of its own choice and determines its policies without government

intervention.  Similarly, McGill University has a Board of Governors which acts
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independently, although it needs government funding to survive. The same can be said of
most, if not all, of Canada's universities. One can even think of the survival of universities
without government funding. Government funding cannot per se imply "government”,
otherwise even small business, which receives government subsidies, could be labelled
government for the purposes of s. 32 of the Charter. | have no doubt that this meaning was
never intended nor can s. 32 be reasonably interpreted in that fashion. The word
"government”, as generally understood and in my view, never contemplated universities as

they were and are currently constituted.

Hence, given this conclusion with respect to the third constitutional question, that the
impugned contractual arrangement between the universities and their employees is not
"governmental" in character, questionsfour and five need not be answered. The complex role
of universities should nevertheless be recognized when assessing proportionality and
minimum impairment considerations under the Human Rights Code, 1981 the various bodies
it attachesto, and itslack of protection against mandatory retirement of university professors
and other employees over the age of 65. | turn then to the discussion of constitutional

guestions one and two, which address these concerns.

Section 9(a) of the Human Rights Code, 1981

The Human Rights Code, 1981 was enacted in 1981, and therefore pre-dates the Canadian
Charter of Rights and Freedoms which was promulgated in April, 1982. As Blair JA.,
dissenting at the Court of Appeal (1987), 63 O.R. (2d) 1, stated at p. 66:

Thus, when the Code was passed, the legislature had untrammelled authority to deprive
personsover the age of 65 of any protection with respect to employment. The extractsfrom
the debates of the legidature referred to by my brothers show that the Code was adopted
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with the knowledge that employeesin the province could be compulsorily retired at the age
of 65. Itisidleto speculate whether the Code would have been enacted in this form after
s. 15(1) of the Charter took effect in 1985. The Code must be accepted asit is.

Furthermore, as MacKinnon A.C.J.0. maintained regarding pre-Charter legislation in Re
Southam Inc. and The Queen (No. 1) (1983), 41 O.R. (2d) 113 (C.A)), at p. 125:

This supreme law was enacted long after the Juvenile Delinquents Act and there can be no
presumption that the legislators intended to act constitutionally in light of legidation that
was not, at that time, agleam in its progenitor's eye.

The question then becomes. Doess. 9(a) of the Human Rights Code, 1981 infringe upon s. 15

of the Charter?

Section 15 of the Charter

Section 9(a) of the Human Rights Code, 1981 provides that:

9.-- (1) InPart| andin this Part,
(@) "age' means an age that is eighteen years or more, except in
subsection 4 (1) where "age" means an age that is eighteen years
or more and less that sixty-five years,

Section 4(1) stipulates that:

4. -- (1) Every person has a right to equal treatment with respect to
employment without di scrimination because of race, ancestry, placeof origin, colour, ethnic
origin, citizenship, creed, sex, sexual orientation, age, record of offences, marital status,
family status or handicap.

Section 15(1) of the Charter provides as follows:
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15. -- (1) Every individual isequal before and under the law and hastheright
totheequal protection and equal benefit of thelaw without discriminationand, in particular,
without discrimination based on race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability.

It isby now firmly established that constitutionally guaranteed rights and freedoms should
be given abroad and liberal construction. The prohibition against discrimination set out in s.
15 isintended to ensure that those entities subject to the Charter treat every individual "on a
footing of equality, with equal concernand equal respect, to ensure eachindividual thegreatest
opportunity for his or her enhancement”: Re Blainey and Ontario Hockey Association (1986),
54 O.R. (2d) 513 (C.A.), at p. 529. Section 15 prescribes that individuals be treated on the
basis of hisor her own worth, abilities and merit, and not on the basis of external or arbitrary

characteristics which artificially restrict individual opportunity.

In Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, Mcintyre J. defined

discrimination in the following manner at pp. 174-75:

| would say then that discrimination may be described as a distinction, whether intentional
or not but based on grounds relating to personal characteristics of the individual or group,
which hasthe effect of imposing burdens, obligations, or disadvantages on such individual
or group not imposed upon others, or which withholds or limits access to opportunities,
benefits, and advantages available to other members of society. Distinctions based on
personal characteristics attributed to an individual solely on the basis of association with a
group will rarely escape the charge of discrimination, while those based on an individual's
merits and capacities will rarely be so classed. [Emphasis added.]

As Judge Abella explained in Limitations on the Right to Equality Before the Law, in de

Mestral et al., eds., TheLimitation of Human Rightsin Compar ative Constitutional Law, at p. 226:

Equality means that no one is denied opportunities for reasons that have
nothing to do with inherent ability. It means equal access free from arbitrary obstructions.
Discrimination means that an arbitrary barrier stands between a person's ability and his or
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her opportunity to demonstrateit. If the accessisgenuinely availablein away that permits
everyone who so wishes the opportunity fully to develop his or her potential, we have
achieved akind of equality. Thisiswhat section 15 of the Charter affirms. equality defined
as equal freedom from discrimination.

Discriminationinthiscontext meanspracticesor attitudesthat have, whether
by design or impact, the effect of limiting an individual's or a group's right to the
opportunities generally available because of attributed rather than actual characteristics.
What isimpeding the full development of the potential is not the individual's capacity but
an external barrier that artificially inhibits growth. [Emphasis added.]

Section 9(a) isdiscriminatory onitsface. It clearly excludesdesignated segments of society
from the ambit of protection otherwise provided by the Code. Furthermore, the exclusionis
predicated strictly on age, aground specifically enumerated in s. 15(1). AsMacGuigan J.A.
held in Headly v. Public Service Commission Appeal Board (Can.) (1987), 72N.R. 185 (F.C.A.),
at p. 190:

The Constitution itself, |1 believe, compels this distinction between
enumerated and non-enumerated grounds. In particular, thefact that the drafters spelled out
asgroundstheprincipal natural and unalterabl e facts about human beings... can only mean,
| believe, that non-trivial peorative distinctions based on such categories areintended to be
justified by governments under section 1 rather than to be proved as infringements by
complainants under section 15. In sum, some grounds of distinction are so presumptively
peorative that they are deemed to be inherently discriminatory.

The inclusion of specific enumerated grounds in s. 15(1) of the Charter was intended to
avoid many of the difficulties which U.S. courts have faced in attempting to determine the
extent of protection afforded by the Fourteenth Amendment, which has no such express
delineation. AsFinkelstein expressedin"Sections 1 and 15 of the Canadian Charter of Rights
and Freedoms and the Relevance of the U.S. Experience” (1985-86), 6 Advocates Q. 188, at
p. 192:

. .. the Fourteenth Amendment does not give the courts any guidance about what kinds of
classificationsshould bemost closely scrutinized. Theprovisionistextually absolute. This
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may be contrasted with s. 15(1) of the Charter which, while prohibiting all discrimination,
at least sets out a list of categories for greater particularity. Canadian courts are put on
notice that they should make acareful inquiry into the reasons and purpose behind any law
which makes differentiations based upon any of the listed classifications. [Emphasis
added.]

Like my colleague La Forest J., and for the reasons he expresses, | conclude that s. 9(a)
overtly denies the equal protection and equal benefit of the Code, and thereby discriminates
against individuals solely on the basis of age, aground specifically enumerated in s. 15 of the
Charter. Section 9(a) constitutes an arbitrary and artificial obstacle which prevents persons
aged 65 and over from complaining where their right to equal treatment with respect to
employment has been infringed on the ground of age. Hencethe provisionisinconsistent with
the fundamental values enshrined within s. 15(1): the protection and enhancement of human
dignity, the promotion of equal opportunity, and the development of human potential based
upon individual ability. Asthe Ontario Court of Appeal stated in Blainey, at p. 530:

Indeed, it issomewhat of an anomaly to find in astatute designed to prohibit discrimination
aprovision which specifically permitsit.

Section 1 of the Charter

Given my conclusion regarding s. 15(1), | now turn to the question of whether the equality
violation can be justified under s. 1. As articulated by this Court in R. v. Oakes, [1986] 1
S.C.R. 103, and R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, the government must
first dischargeitsburden of proving that the objective served by the challenged measurerel ates
to concernswhich are of pressing and substantial importance, sufficient to warrant overriding

aconstitutionally protected right. Second, if it can establish such an objective, it must show
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that the means chosen are proportional or appropriate. This latter criterion can only be

fulfilled if three elements are satisfied:

@ the limiting measure must be carefully designed, or rationally connected, to
the objective, and cannot be arbitrary, unfair or based on irrational

considerations;

(b) the right in question must not beimpaired by the limiting measure any more
than is reasonable having regard to the context and surrounding

circumstances; and

(c) the effects of the limiting measure must not so severely trench on individual
or group rightsthat thelegidlative objective, albeit important, isnevertheless

outweighed by the abridgement of rights.

1. The Objective

| agree with my colleague La Forest J.'s conclusion that the Ontario Court of Appeal was
too restrictive when eval uating the constitutionality of s. 9(a) of the Human Rights Code, 1981
exclusively in the university context. However, this setting does provide a welcome
background in which the ramifications of the provision can be appraised. In his "default”
Charter analysis, i.e., assuming that it does indeed apply to universities, La Forest J.'s
underlying theme seemsto bethat mandatory retirement isthequid pro quo for atenure system
with minimal peer eval uation and necessary to ensurethat younger aspirantsare provided with

ameaningful opportunity to pursue their livelihood. My colleague also regards the existing
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pension scheme as a worthy objective, and one supportable only through the institution of

mandatory retirement.

In my view, there is no convincing evidence that the mandatory retirement scheme and the
tenure system are as intimately related as my colleague suggests. Peer evaluation does not,
and should not, pose athreat to academic freedom, and such assessments are quite common
even in those universities which have chosen to continue imposing mandatory retirement.
Merit rather than age should be the governing factor. The value and status of tenure may
actually be enhanced through the sustained endorsement of one's colleagues. In hisreasons,
LaForest J. indicates at p. 000 that academic freedom will be undermined through abolition

of the existing mandatory retirement scheme:

Mandatory retirement isthusintimately tied to the tenure system. It istrue
that many universitiesand collegesin the United States do not have amandatory retirement
but have maintained a tenure system. That does not affect the rationality of the policies,
however, because mandatory retirement clearly supports the tenure system. Besides, such
an approach, as the Court of Appeal observed, would demand an alternative means of
dismissal, likely requiring competency hearings and dismissal for cause. Such an approach
would be difficult and costly and constitute a demeaning affront to individual dignity.

Thisraises severa points with which | beg to differ. The value of tenure is threatened by
incompetence, not by the aging process. Such incompetence can manifest itself at any stage,
and the presumption of academic incapacity at age 65 is not well founded. If the abolition of
mandatory retirement results in a more stringent meritocracy, tenure is not depreciated. Its
significance may actually be enhanced, as tenure status will reflect continued academic

excellence rather than a " certificate”, irrevocable once granted.

The fear that aging professors will rest on their laurels and wallow in a perpetual and

interminable quagmire of unproductivity and stagnation may beareal one. Y et it applieswith
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egual force to younger tenured faculty aswell. Peer review, solong asit is predicated on the
premise of unbiased good faith, provides a healthy injection of critical evaluation and will

serve to promote the scholastic standards indispensable to a flourishing university.

| find it difficult to accept the proposition that abolition of mandatory retirement of
university faculty and librarians would threaten tenure as a result of increased performance
evaluations. In fact, performance evaluations of faculty are an integral and ongoing part of
university life, and it has never been suggested that this process threatens tenure, collegiality
or academic freedom. Performance eval uationstake place at the hiring stage, aswell asinthe
process of determining whether to grant tenure, whether to promote tenured faculty, which
tenured faculty to select for administrative posts and research grants, and whether and in what

amount merit increases are to be awarded to tenured faculty.

Those jurisdictions which have eliminated mandatory retirement of university faculty or
librarians have not experienced any increasein so-called destructive performance eval uations,
or any infringement of academic freedom or collegiality. Thetenure system remains firmly
in place. In the United States, for example, not a single university has abolished tenure,
notwithstanding that 15 per cent of universities have no mandatory retirement age for tenured
faculty. The 1986 amendments to the Age Discrimination in Employment Act, which now
preclude any university from forcibly retiring atenured faculty member until age 70, provide
that the age cap will be removed atogether when the transitional provisions expire in 1993:
see 29 U.S.C. {SS} 631(d).

Moreover, any "aternative means of dismissal™ necessitated by the abolition of mandatory
retirement will berather inconsequential. The number of those choosing to maintain an active

and productive academic life after age 65 is relatively small. Furthermore, tenure will
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continue to exist, and tenured faculty will enjoy a powerful presumption of job retention.
However, this presumption should not be irrebuttable, neither at 45 nor at 65. With respect
to LaForest J.'sdescription (at p. 000) of a"closed system with limited resources” it isneither
clear that we are dealing with a fixed pie nor that allowing aging professors to enjoy their

earned slices will result in younger prospects going hungry.

To concludethat excellence in our educational institutions can only be maintained through
the replacement of aging faculty with younger professorsis overbroad. Professorial calibre
should be gauged on a meritocratic rather than on a chronological basis. Employment
opportunities for the young cannot be generated by using the elderly as exclusive sacrificial
victims. The Charter prohibits this type of isolation of a specific target group explicitly

protected by an enumerated constitutional provision.

Moreover, this scheme cannot be supported by either scholarly justification or necessity.
There is no indication that the aged are less competent. The empirical track record of
esteemed and venerabl e universitiesacrossNorth Americawhich areprogressively abolishing
mandatory retirement reveals that the retention of such a system is not necessary in order to
remain effective and efficient. Thistrend reflectswhat can be considered "reasonable” when
assessing the rationale of mandatory retirement and its proportionality to any alleged

objectives.

| do not disagree with my colleague La Forest J.'s assertion, at p. 000, that "[W]hile the
aging process varies from person to person, the courts below found on the evidence that on
averagethereisadeclineinintellectual ability from the age of 60 onwards'. But thissimple
assertion does not, in my view, invariably lead to the conclusion that the cut-off age for any

occupation or profession must be 65. Thisis precisely what age discrimination is all about.
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What then about federally appointed judges, whose retirement ageis set at 75? What of self-
employed business people, or politicians and heads of state, some of whom (including Sir
Winston Churchill) serve their country well beyond the age of 65? Declining intellectual
ability is a coat of many colours -- what abilities, and for which tasks? The discrepancies
between physical and intellectual abilities amongst different age groups may be more than

compensated for by increased experience, wisdom, and skills acquired over time.

Mandatory retirement would have to be justified on some basis other than mental decay.
Agility and nimbleness of mind are highly subjective -- they vary substantially from person
to person. While senility is far more common among the very old, lucidity is the norm.
Furthermore, people are generally sensitive to their own degenerating faculties, in academe
as well asin sport. Many an athlete is "washed up" by the age of 35, and can no longer
perform at the same level. However, many can remain competitive well into their forties,

while some younger athletes continue to strive for, but never quite attain, professional status.

Thedifficulty and cost of the eval uation process cannot defeat the merits of such ascheme,
especially given that some sort of assessment procedureisalready in place. Empiricaly, the
financial burden argument is specious. Some pension programs now offer retiring professors
up to 90 per cent of their average annual salary of their last five working years. Economically
it makes senseto allow them to contribute fully at amarginal "cost" to the universities of only

10 per cent of their salaries.

LaForest J. remindsusof thisCourt'straditional deferencetolegidativejudgment. At page

000 my colleague states:

1990 CanLll 60 (SCC)



- 210 -

.. . that the operative question in these cases is whether the government had a reasonable
basis, on the evidence tendered, for concluding that the legislation interferes as little as
possiblewith aguaranteed right, given the government's pressing and substantial objectives.
[Emphasis added.]

The evidencerefutesthe emphasized conclusion. Inthevery next paragraph, my colleague
himself concedes at p. 000 "that there is an increasing trend towards earlier retirement”, and
at p. 000 that "[t] he estimates of workerswho would voluntarily elect to work beyond the age
of 65 vary from 0.1 to 0.4 per cent of the labour force”". Thesefigureshardly posea"pressing
and substantial" quandary that the government must contend with. Accordingtomy colleague,

at p. 000, mandatory retirement:

.. . isan arrangement negotiated in the private sector, and it can only be brought into the
ambit of the Charter tangentially because the Legislature has attempted to protect, not
attack, a Charter value.

Any protection offered here is strictly illusory. The excluded ages are most in need of

sanctuary from arbitrary employment decisions.

The threat that an evaluation scheme will "constitute a demeaning affront to individual
dignity" (at p. 000) is difficult to accept. Are objective standards of job performance a
demeaning affront to individual dignity? Certainly not when measured against the prospect
of getting "turfed-out” automatically at a prescribed age, and witnessing your younger ex-
colleagues persevere in condoned relative incompetence on the strength of a "dignifying"
tenure system. The elderly are especially susceptible to feelings of uselessness and
obsolescence. If "[i]n awork-oriented society, work is inextricably tied to the individual's
self-identity and self-worth" (at p. 000), does this mean that upon reaching 65 a person's
interest in self-identity and stakein self-worth disappear? That isprecisely when these values
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become most crucial, and when individuals become particularly vulnerable to perceived

diminutionsin their ability to contribute to society.

Forced removal from the work force strictly on account of age can be extraordinarily
debilitating for those entering their senior years. Aging is not areversible process. Those
yearning to carry on with their livelihood, career, and ambitions cannot have this aspiration
stultified or decimated by some arbitrary scheme. The fact that we all experience the aging
processis not a safeguard which prevents discriminatory acts by the majority. The prospect
that current decision-makersmay someday be 65 and older isno guarantee against their acting
inadiscriminatory fashion against older individualstoday, or against their acting on the basis
of negative stereotypes.

Moreover, as stated in McDougal, Lasswell and Chen, "The Protection of the Aged from
Discrimination”, in Human Rights and World Public Order (1980), pp. 781-82:

Thetraumaticimpact of the sudden|oss of accustomed roles, precipitated by
involuntary retirement, isimmense and profound. As Rosow has sharply summarized:

[T]he loss of roles excludes the aged from significant social participation and
devaluesthem. It deprivesthem of vital functionsthat underlietheir sense of
worth, their self-conceptions and self-esteem. In a word, they are
depreciated and become marginal, alienated from the larger society.
Whatever their ability, they are judged invidioudly, asif they have little of
value to contribute to the world's work and affairs.

The shock of compulsory retirement may be so overwhelming asto generate
alasting state of anxiety and even depression. The ordinary process of aging aside, the
psychosomatic condition of the elderly may be brutally and unduly impaired and
exacerbated by the shock of involuntary retirement. Formerly useful skills are consigned
to the scrap heap overnight. [Emphasisin original .]

Inmy view, such undesirablerepercussions seriously underminethealleged objectiveinthe

instant case. The forced attrition of elderly participants in the work force should not lightly
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be considered an obj ective " sufficient to warrant overriding aconstitutional ly protected right".
However, on the assumption that a legitimate objective does in fact exist, | will now assess

whether the means chosen satisfy the second part of the "s. 1 test".

2. The Means

Inits Report entitled Equality For All, at p. 21, the 1985 Federal Parliamentary Committee

on Equality Rights described mandatory retirement as follows:

In the view of the Committee, mandatory retirement is a classic example of the denial of
equality on improper grounds. [t involves the arbitrary treatment of individuals simply
because they are members of an identifiable group. Mandatory retirement does not allow
for consideration of individual characteristics, even though those caught by the rule are
likely to display awide variety of the capabilitiesrelevant to employment. Itisan easy way
of being selectivethat isbased, in whole or in part, on stereotypical assumptions about the
performance of older workers. In the result, it denies individuals equal opportunity to
realize the economic benefits, dignity and self-satisfaction that come from being part of the
workforce. [Emphasis added.]

TheHuman Rights Code, 1981 limitsthe protection agai nst discrimination on thebasisof age
to those between the ages of 18 and 65. Persons over the age of 65 are excluded from
protection solely because of their age; not for any reason related to bona fide qualifications,
or inability to perform arequired function. Thus, regardlessof the circumstances, people over
65 who encounter discrimination merely because of their age are denied access to protective

and remedial human rights legislation.

In hisdetailed historical investigation, LaForest J. notesat p. 000 that "Bismark isgenerally
credited with establishing 65 as the age for retirement”. However, Bismark governed quite
some time ago. Advancesin medical science and the living conditions achieved since have

significantly extended life expectancy and have improved the quality of life as well. On
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average, today's 65-year-old isahealthier, moreinvigorated specimen than hisor her 45-year-
old counterpart of theindustrial revolution. Furthermore, the physical exertion component of
many vocations has been diminished through the introduction of computers and employment
differentiation. With all sorts of developing specialties people can mature concordantly with

their evolving job descriptions.

Thefact that "mandatory retirement has become part of the very fabric of the organization
of the labour market in this country” (at p. 000) isinapposite to the present analysisin so far
as it ignores the promulgation of both the Canadian Charter of Rights and Freedoms and the
Human Rights Code, 1981. Furthermore, | strongly disagree with the assertion, at p. 000, that
"[t]hose over 65 are by and large not as seriously exposed to the adverse results of
unemployment as those under that age”". While this may be true for an "elite" sub-group that
can afford to retire, it certainly does not apply to the majority of retirees, especially during
periodsof high inflation. The adverse effects of mandatory retirement are most painfully felt
by the poor. The elderly often face staggering financial difficulties; indexed pensions have
not kept pace with inflation, and adollar saved at an earlier time in anticipation of retirement
buys only pennies worth of goods today. Thisis predominantly true when applied to non-

unionized employees, who presently constitute 50 per cent of the Canadian work force.

The median income of those over 65 is less than half the median income of average
Canadians, and there is awide disparity among these individuals many of whom have no, or
very small, private pension incomes. Moreover, women are particularly affected by this
deficiency. Upon attaining the age of 65, women often have either lower or no pension
income since a greater proportion of them are in jobs where they are lesslikely to be offered

pension plan coverage. Women are more susceptible to interrupted work histories, partly as
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aresult of childcareresponsibilities, thereby losing potential pension coverage. Furthermore,

women are prone to have lower lifetime earnings upon which pension benefits are based.

Section 9(a) denies protection agai nst employment discrimination to those over 65 whether
or not thereis an adequate, or indeed any, pension plan at the particular work place, whether
or not the integrity of the existing pension plan would be affected if employees did not retire
at age 65, and whether or not the employer intends to or actually does replace retired
employees with younger workers. In short, s. 9(a) permits discrimination against older
workers even where retired employees are not replaced by younger employees, and where the

pension plan is not affected in any way. Aswas stated in Edwards Books, supra, at p. 770:

The requirement of rational connection callsfor an assessment of how well
the legidlative garment has been tailored to suit its purpose.

When assessing the material repercussions of the provision at issue the fabric comes apart at
the seams. Furthermore, it isnot the function of the courtsto mend constitutional infirmities
by patching those areas of the legislation which violate the Charter with a more restrictive

meaning.

The internal age restrictions imposed on the application of the Human Rights Code, 1981
emasculate its very purpose. The "traditional” retirement age of 65 was chosen at a time
wholly different from today; medical science and job differentiation have changed the world
in which we live and work. The Code is designed as remedial legislation -- it is paradoxical

to exclude from its ambit a group desperately in need of its protection.
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The argument of legidlative necessity loses much of its force when assessed in light of the
ongoing adoption of voluntary retirement across the continent, and the federal government's
abolition of mandatory retirement for its employees. Moreover, three Canadian provinces,
Quebec, New Brunswick, and Manitoba, have eliminated mandatory retirement, and have not
suffered any of the adverse effects allegedly associated with the eradication of such schemes.
Universities have not been required to abandon the tenure system, the existing pension
programs have remained intact, and there is no evidence of consequential rising

unemployment among younger aspirants seeking work.

In responseto the proportionality argument my colleague expressestheview, at p. 000, that
"thereisnothingirrational in asystem that permitsthose in the private sector to determinefor
themselves the age of retirement suitable to a particular area of activity." But the Code
provides no protection for the elderly. Whatever impositions are placed on them cannot be
redressed by review under the Code because that group is specifically excluded from its
application. Hence, that justification becomes circular, and the scheme he purports to
rationalize actually encourages mandatory retirement. It allows for the manipulation of the
entitlements of agroup whose rights and recourses have been neutered by thelegisation! An

attempt to defend this procedure on the basis of minimal impairment is especially disturbing.

On the whol e there seems to be no reasonabl e justification for a scheme which sets 65 as
an age for compulsory retirement. It is discriminatory, in the most prejudicia sense of the
word, to make generalizations about diminished competence or productivity purely on the
basis of the attainment of a certain age. Since the number of people who (a) attain that age,
and (b) wish to continue working after that age and are physically and intellectually capable
of doing so, is not overwhelming, it is difficult to conclude that the labour force will be

adversely affected.
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The definitions provided in the Human Rights Code, 1981 must be assessed under s. 1in a
somewhat broader manner. While having an obvious effect on mandatory retirement, these
definitions also fail to protect those over 65 from far more pervasive discrimination. For
example, an employer who decided to pay all workersover the age of 65 lessthan those under
65 could not be challenged under human rights legislation because that |egislation does not

recognize discrimination against persons over 65 as being discrimination on the basis of age.

| agree with the proposition that human rights legislation has a purpose consistent with that
of the Charter itself, the promotion of human rights. It has been argued that since such
legidlation operates in an area which otherwise would remain unaffected by the Charter
(private transactions), then the least rigid and most flexible standard of review under the
Charter should be applied. | admit that thereisin fact adelicate balanceto be achieved. The
Charter should serveto prevent overt discrimination in human rightslegislation, but it should
not be applied in such amanner as to discourage the use of such legislation by the provinces,
or to interfere with alegitimate provincial legisative decision not to providerightsin agiven

area.

However, there are limits within which this approach should apply. For example, in my
view, if the provinces chose to enact human rights legislation which only prohibited
discrimination on the basis of sex, and not age, thislegislation could not be held to violate the
Charter. However where, asin the present case, thelegidl ation prohibitsdiscrimination on the
basis of age, and then defines "age" in a manner that denies this protection to a significant
segment of the population, then the Charter should apply. Thus, if the province chooses to

grant aright, it must grant that right in conformity with the Charter.

1990 CanLll 60 (SCC)



- 217 -

As the impugned definition denies protection from age discrimination to a segment of the

population simply on the basis of age, | do not believeit can bejustified under s. 1. | espouse

here the reasons of Blair J.A., dissenting at the Court of Appeal, at p. 77:

Section 9(a), in my opinion, does not satisfy the third requirement of the Oakestest that the
measure adopted "should impair “as little as possible' the right or freedom in question”....
Section 9(a) does not merely limit or restrict the appellants Charter right under s. 15(1). It

eliminates it because, under the Code, no protection against age discrimination in

employment is provided after the age of 65. The absence of any qualification to the

complete denial of the Charter right ... resultsin thefailure of s. 9(a) to meet the Oakes test.

[Emphasis added.]

Consequently, s. 9(a) of the Human Rights Code, 1981 constitutes unreasonable and unfair

discrimination against persons over age 65 for the following reasons:

(@

(b)

(©

the failure to afford individuals aged 65 or over the protection of the Code
against employment discrimination is unwarranted in the absence of any

evidence that such individuals cannot perform in employment;

section 9(a) of the Code prohibits employees from complaining about any
form of employment discrimination, including hiring, demotion, transfer or
salary reduction, even though its stated objective was solely to permit

mandatory retirement;

with respect to mandatory retirement itself, its negative effects significantly
outweigh any alleged benefit associated with its continuation. Mandatory
retirement arbitrarily removes an individual from hisor her active worklife,
and source of revenue, regardless of his or her actual mental or physical

capacity, financial wherewithal, years of employment in the work force, or
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individual preferences. The continued opportunity to work provides many
individuals with a sense of worth and achievement, as well as a source of

social status, prestige, and meaningful social contact; and

(d) onthe evidence, thereisno basisfor denying to asegment of the population,
i.e., those aged 65 and over, the protection of legislation which is of
fundamental importance in the area of employment discrimination,
particularly sincethe objectivesallegedly served by s. 9(a) of the Code could
be attained through alternative measures, which do not have such severe

effects on individuals.

The Charter breach resulting from the application of the Code is not justified under s. 1.
Thereisno evidence that the government is confronted with an urgent or compelling dilemma
with respect to aprofusion of elderly personsseeking tolinger on beyond their prescribed term
of productivity. Whatever legislative needs may exist to anchor an age discrimination
procedure regarding access to the Code, they are not proportional to the blanket exclusion of
al persons over the age of 65. The exclusion of all those over age 65 is a substantial
impairment of the constitutional right to equal treatment of all ages, specifically enumerated
ins. 15 of the Charter.

Remedy

Even if mandatory retirement programswere justified for all employeesover the age of 65,
the repercussions of s. 9(a) extend far beyond such a scheme. While the original motivation
may have been to allow employers and employees to set their own retirement ages, the effect

is to deny a wide range of benefits to people over 65. They will receive no protection
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whatsoever from age discrimination. The protection they may requireisin no way limited to
retirement. After the age of 65, employeeswould be prohibited from making claimsrelating
to age discrimination in the area of wages, employment conditions, and other employment
related benefits. Employees under the age of 65 will have all of these protections merely as

afunction of their age.

However, even if we confined the application of s. 9(a) to mandatory retirement, the
provision does not differentiate between industries or occupationsin establishing age65 asan
appropriate age for retirement. While there may be certain jobs for which mandatory
retirement can be justified, on the ground that it is a reasonable and bona fide occupation
gualification, s. 9(a) permits mandatory retirement in many industrieswhere ageisclearly not

a bona fide occupational qualification.

Hence, while limiting s. 9(a) to mandatory retirement would certainly remove some of its
obj ectionabl e elements, theindiscriminate application of mandatory retirement would remain.
Inmy view, acase-by-case application, secured by proper occupational considerations, would
be the preferable alternative. The Human Rights Code, 1981 already allows for thisand hence
s. 9(a) can be struck in its entirety. Any legitimate justification for distinguishing among

employees on the basis of age can be vindicated through other provisions of the Code.

Section 10(a) of the Code provides:

10. A right of a person under Part | is infringed where a requirement,
qualification or consideration isimposed that is not discrimination on a prohibited ground
but that would result in the exclusion, qualification or preference of agroup of personswho
areidentified by aprohibited ground of discrimination and of whom the personisamember,
except where,
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(a) thereguirement, qualification or consideration isareasonable and bona
fide one in the circumstances; ...

Section 23(b) provides that:

23. Theright under section 4 to equal treatment with respect to employment
isnot infringed where,

(b) the discrimination in employment is for reasons of age, sex, record of
offences or marital statusif the age, sex, record of offences or marital
statusof the applicant isareasonable and bonafide qualification because
of the nature of the employment;

These provisions can contain certain mandatory retirement schemes when justified by the
particular job description at issue. In Ontario Human Rights Commission v. Etobicoke, [1982]
1 S.C.R. 202, this Court considered a policy mandating retirement at age 60 for firefighters.
Mcintyre J., for the Court, articul ated the appropriate procedure for dealing with the bona fide
occupational qualification ("BFOQ") provisions of the Code, at p. 208:

Once a complainant has established before a board of inquiry a prima facie
case of discrimination, in this case proof of a mandatory retirement at age sixty as a
condition of employment, he is entitled to relief in the absence of justification by the
employer.

On the issue of what constitutes a bona fide occupational qualification, Mclntyre J. stated, at
p. 208, that:

To be a bona fide occupational qualification and requirement a limitation, such as a
mandatory retirement at a fixed age, must be imposed honestly, in good faith, and in the
sincerely held belief that such limitation is imposed in the interests of the adequate
performance of the work involved with all reasonable dispatch, safety and economy, and
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not for ulterior or extraneous reasons aimed at objectives which could defeat the purpose
of the Code. [Emphasis added.]

At page 209, Mclntyre J. distinguished mandatory retirement for purely economic reasons

from mandatory retirement motivated by public safety concerns:

In cases where concern for the employee's capacity is largely economic, that is where the
employer'sconcernisone of productivity, and the circumstances of employment require no
gpecial skillsthat may diminish significantly with aging, or involve any unusual dangersto
employees or the public that may be compounded by aging, it may be difficult, if not
impossible, to demonstrate that a mandatory retirement at a fixed age, without regard to
individual capacity, may be validly imposed under the Code. In such employment, as
capacity fails, and assuch failure becomesevident, individualsmay bedischarged or retired
for cause. [Emphasis added.]

In Alberta (Human Rights Commission) v. Central Alberta Dairy Pool, [1990] 2 S.C.R. 489,
Wilson J. setsout MclntyreJ.'stestsin Etobicoke, aswell astheir application to Ontario Human
Rights Commission and O'Malley v. Smpsons-Sears Ltd., [1985] 2 S.C.R. 536, and Bhinder v.
Canadian National Railway Co., [1985] 2 S.C.R. 561, and concluded, at p. 514 that:

Where a rule discriminates on its face on a prohibited ground of
discrimination, it follows that it must rely for its justification on the validity of its
application to all members of the group affected by it. There can be no duty to
accommodate individual members of that group within the justificatory test because, as
MclntyreJ. pointed out, that would underminetherational e of thedefence. Eitheritisvalid
to make arule that generalizes about members of agroup or itisnot. By their very nature
rulesthat discriminate directly impose aburden on all personswho fall withinthem. If they
can be justified at all, they must be justified in their general application. That iswhy the
rule must be struck down if the employer fails to establish a BFOQ.

Furthermore, as Sopinka J. wrote for the Court in relation to ascertaining appropriate bona
fideoccupational requirementsin Saskatchewan (Human Rights Commission) v. Saskatoon (City),

[1989] 2 S.C.R. 1297, at pp. 1313-14:
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Whileit isnot an absol ute requirement that employees beindividually tested, the employer
may not satisfy the burden of proof of establishing the reasonableness of the requirement
if hefailsto deal satisfactorily with the question asto why it was not possible to deal with
employees on an individual basis by, inter alia, individual testing. If thereis a practical
alternative to the adoption of adiscriminatory rule, this may lead to adetermination that the
employer did not act reasonably in not adopting it. [Emphasis added.]

It should be noted here that the effect of finding s. 9(a) of the Code to be unconstitutional
does not abolish mandatory retirement. Rather, it simply allows individuals aged 65 or over
to complain to the Human Rights Commission that their mandatory retirement constituted age
discrimination in employment, contrary to s. 4 of the Code. It would still be open to an
employer to establish before the Commission, as it can presently attempt in the case of
mandatory retirement under age 65, that ageisa" reasonableand bonafidequalification" under

s. 23(1)(b) of the Code.

The structure of the Human Rights Code, 1981 easily permits the striking down of the
definition of "age" without removing the protection against discrimination on the basis of age.

As the British Columbia Court of Appeal stated in Harrison, at p. 164:

In our opinion, when that test [of severance] is applied to the provisions of
the Human Rights Act, the definition of ageisnot so inextricably bound up with the balance
of the Act that the balance cannot independently survive.

The result would be similar to that achieved in Blainey, where the exception to the general
principle prohibiting sex discrimination was removed, leaving the principle to stand

unrestricted.

Conclusion
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Labelling universities "governmental bodies’ is unnecessary, yet the indicia of public

functions elevate these institutions to a higher standard under the Code. Furthermore, the

Code must be read purposively. Excluding those over the age of 65 virtually immunizes all
mandatory retirement schemes from the scope of Human Rights review. This should not be
the purpose of remedia legidation. Other provinces, notably Quebec, New Brunswick, and
Manitoba, have embraced voluntary retirement, and have endured none of the apprehended
repercussions. The Code providesthe apparatusthrough which the benefits of the Charter can
flow to persons in the appellants position. Excluding such persons from the Code's
application would leave them without recourse against flagrant inequality. As it reads at

present, Ontario's anti-discrimination Act is blatantly discriminatory.

Therefore, | would allow the appeal and answer the consitutional questions presented as

follows:

1. Does s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
violate the rights guaranteed by s. 15(1) of the Canadian Charter of Rights
and Freedoms?

Yes.

2. Is s. 9(a) of the Ontario Human Rights Code, 1981, S.O. 1981, c. 53,
demonstrably justified by s. 1 of the Canadian Charter of Rights and
Freedoms as a reasonable limit on the rights guaranteed by s. 15(1) of the
Charter?

No.

3. Does the Canadian Charter of Rights and Freedoms apply to the mandatory

retirement provisions of the respondent universities?
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No.

4, If the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, dothemandatory retirement provisionsenacted by each of them
infringe s. 15(1) of the Charter?

Need not be answered.

5. If the Canadian Charter of Rightsand Freedoms does apply to the respondent
universities, are the mandatory retirement provisions enacted by each of
them demonstrably justified by s. 1 of the Charter as a reasonable limit on
the rights guarantee by s. 15(1) of the Charter?

Need not be answered.

//Sopinka J.//

The following are the reasons delivered by

SOPINKA J. -- | have had the advantage of reading the reasons of my colleagues Justices
La Forest, Wilson and L'Heureux-Dubé. They have arrived at different conclusions in
resolving thedifficult legal and social problem whichisthe main subject of theseappeals. The
issue of mandatory retirement isamost important onefor our country and will affect thelives
of millions of Canadians. It isanissue on which Canadians of good will are sharply divided.
This division is reflected in the opinions of my colleagues. They also reflect the powerful
argumentsthat can be marshalled on both sides of the question. Inthese circumstances, | feel
obliged to state my reasons, abeit briefly, asto why | share the opinion of my colleague La

Forest J. that mandatory retirement is not unconstitutional.
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| agree with the reasons of LaForest J. for concluding that auniversity isnot agovernment
entity for the purpose of attracting the provisions of the Canadian Charter of Rights and
Freedoms. | would not go so far as to say that none of the activities of a university are
governmental in nature. For the reasons given by my colleague, | am of the opinion that the
core functions of auniversity are non-governmental and therefore not directly subject to the
Charter. Thisappliesa fortiori to the university'srelations with its staff which in the case of

those in these appeal s are on a consensual basis.

With regard to whether the policies and practices of the universities relating to mandatory
retirement arelaw, | would prefer not to expressafinal opinion on that question inthisappeal.
| find it difficult to classify the activities of an entity on the basis of an assumption that it is
something whichitisnot. Not all actions of agovernmental body will qualify aslaw. Indeed
not all activities of an entity that is generally carrying on the functions of government will be
governmental in nature. In attempting to classify the conduct of an entity in agiven caseitis
important to know, first, that it is a governmental body and, second, that it is acting in that
capacity in respect of the conduct sought to be subjected to Charter scrutiny. After all, we
must bear in mind that the role of the Charter isto protect the individual against the coercive
power of the state. Or, as one counsel put it, "to enable the citizen to fight City Hall". This
suggests that there must be an element of coercion involved before the emanations of an
institution can be classified as law. Many of the factors whose absence led La Forest J. to
concludethat auniversity isnot agovernment entity are highly relevant to determine whether
itspoliciesand practicesare law. In order to make thisdetermination | would haveto assume
that these factors were present. Such a determination would have a wholly artificial
foundation and would simply distort the law. In these circumstances, | would prefer not to

decidethis question and in order to reach the key issuein thisappeal | would assume not only
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that auniversity isagovernmental entity, asLaForest J. does, but aswell that its policiesand

practices are law.

A key issuein thisappeal iswhether the policies and practices of the University of Guelph
in providing for mandatory retirement of its teaching staff at age 65 contravene s. 15 of the
Charter. A favourable decision to the appellants on this issue would result in mandatory
retirement's being proscribed in respect of all government employees. In addition, an equally
important issue is whether human rights legidlation, in failing to protect persons against
discrimination on the basis of age beyond the age of 65, offends s. 15 of the Charter. A
decision favourableto the appellants on thisissue would extend the prohibition of mandatory

retirement to the private sector.

In respect of thesetwo key issues, my colleague, Wilson J., with whom L'Heureux-Dubé J.
agrees, has determined that both the policies and practices and the provisions of the Human
Rights Code, 1981, S.O. 1981, c. 53, violate s. 15 and are not saved under s. 1. On the other
hand, my colleague La Forest J., holds that both are justified under s. 1 and therefore
mandatory retirement does not contravene the Charter. With all due respect to the opinions
to the contrary, | find that | agree with the conclusion reached by La Forest J. and with his
reasons. In addition to apreference for hisreasoning, | am of the opinion that his solution to
the problem is morein accord with the democratic principleswhich the Charter isintended to

uphold.

The current state of affairs in the country, absent a ruling from this court that mandatory
retirement is constitutionally impermissible, is the following. The federal government and
severa provinces have legislated against it. Others have declined to do so. These decisions

have been made by means of the customary democratic process and no doubt this processwill
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continue unless arrested by adecision of this Court. Furthermore, employers and employees
through the collective bargaining process can determine for themsel ves whether there should
be amandatory retirement age and what it should be. They have done so in the past, and the
position taken by organized labour on this issue indicates that they wish this process to
continue. A ruling that mandatory retirement is constitutionally invalid would impose on the
whole country aregime not forged through the democratic process but by the heavy hand of
the law. lronically, the Charter would be used to restrict the freedom of many in order to
promote the interests of the few. While some limitation on the rights of othersisinherent in
recognizing the rights and freedoms of individuals the nature and extent of the limitation, in
this case, would be quite unwarranted. | would therefore dispose of the appeal as proposed

by LaForest J.

/[Cory J./I

The following are the reasons delivered by

CORY J. -- | amin agreement with the reasons of my colleague Justice Wilson with regard
to the tests she suggests for determining whether entitiesthat are not self-evidently part of the
legidlative, executive or administrative branches of government are nonethel ess a part of the

government to which the Canadian Charter of Rights and Freedoms applies.

Aswell, | am in agreement with her findings that universities form part of "government"
for purposes of s. 32 of the Charter and, asaresult, that their policies of mandatory retirement
are subject to scrutiny under s. 15 and that those policies discriminate on the basis of age and

thus contravene s. 15.
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However, | amin agreement with the conclusion reached by my colleague Justice LaForest
that the mandatory retirement policies of the universities come within the scope of s. 1 and

thus survive Charter scrutiny.

Further, | amin agreement with LaForest J. that, although s. 9(a) of the Human Rights Code,
1981, S.0. 1981, c. 53, contravenes s. 15(1) of the Charter by discriminating on the basis of

age, it isareasonable limit prescribed by law within the purview of s. 1 of the Charter.

My colleague Wilson J. indicated that, although it was not necessary to her decision, she
was doubtful whether an individual could contract out of the rightsto equality provided by s.
15. 1 do not wish to betaken as agreeing entirely with that position. | am not certain that such
aconclusion can be correct in rel ation to matters pertaining to age. For example, inthe course
of negotiating a collective bargaining agreement, it may become apparent that the union
membership is overwhelmingly in favour of an agreement that embraces compulsory
retirement as part of the consideration for obtaining higher wages at an earlier age -- an age
when houses must be bought and children raised and educated. That isto say, at atimewhen
the need for family fundsis at the highest.

It is often the case that, before a collective bargaining agreement is ratified, the union
memberswill havereceived very careful advice concerning itstermsand their significancenot
only from union officials, but also from skilled economists and lawyers. The collective
agreement represents a total package balancing many factors and interests. It represents the
considered opinion of its members that it would be in their best interests to accept the
proposed contract. Bargains struck whereby higher wages are paid at an earlier age in
exchange for mandatory retirement at a fixed and certain age, may well confer a very real

benefit upon the worker and not in any way affect his or her basic dignity or sense of worth.
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If such contracts should be found to be invalid, it would attack the very foundations of

collective bargaining and might well put in jeopardy some of the hard won rights of labour.

The collective agreement reflects the decision of intelligent adults, based upon sound
advice, that it isin the best interest of themselves and their families to accept a higher wage
settlement for the present and near future in exchange for agreeing to afixed and certain date
for retirement. In those circumstances, it would be unseemly and unfortunate for a court to
say to aunion worker that, although this carefully made decision isin the best interest of you
and your family, you are not going to be permitted to enter into this contract. It isaposition

that | would find unacceptable.

Appeal dismissed, WILSON and L'HEUREUX-DUBE JJ. dissenting.
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